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IMPORTANT DISCLOSURES
 The information contained in this presentation is general in nature and is not 
intended, and should not be construed, as legal, accounting or tax advice or 
opinion provided by Accruit, LLC, or the presenter. The presenter does not 
provide tax or legal advice and is not responsible for advising on the laws or 
regulations pertaining to any specific 1031 exchange transaction. The presenter 
will not make any representations regarding the tax consequences of any 1031 
exchange transaction. The material contained in this presentation may not be 
applicable to, or suitable for, your specific circumstances or needs, and may 
require consideration of non-tax and other factors. It is your responsibility to 
seek tax and legal advisors in connection with any 1031 exchange transaction.

 Accruit, LLC assumes no obligation to provide updates on any changes in tax 
laws or other factors that could affect the information contained herein.
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AGENDA
1031 EXCHANGE GENERALLY
o Buying the First Property
o Permitted & Prohibited Uses
o Mixed-Use Properties
o Holding Period
o Calculating Capital Gain, 

and Depreciation Recapture
o Choosing a Qualified 

Intermediary
o Structuring the Sale of the 

First Property
o Exchange Expenses
o 45-Day Identification Period 

& Identification Rules
o Like-Kind Rules
o 180-Day Exchange Period
o Pitfalls to Avoid

BEYOND THE BASICS
o Acquiring Replacement 

Property with a New Spouse
o 1031 Exchanges as an 

Estate Planning Tool
o Related Party Exchange 

Rules and Restrictions
o Reverse Exchanges
o Improvement Exchanges
o Cash-out Refinancing 

During or After an Exchange

BEYOND THE BEYOND
o Easements & Transferrable 

Development Rights
o Oil/Gas/Mineral Royalties
o Tenants in Common
o Delaware Statutory Trusts
o Partnerships, LLCs, and 

Related Issues
o Exchange Myths & 

Overcoming Obstacles to 
Successful Exchanges
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1031 EXCHANGE GENERALLY
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MEET OUR CLIENT, HARRY
Young
Single
College Grad, Engineering Degree
Currently Salary = $75,000
 Lives w/parents & dog
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HARRY’S FIRST INVESTMENT

Single-family home 
on Pennsylvania 
Avenue

$100,000 cash 
plus

$220,000 
mortgage

$320,000 total 
purchase price
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IRC §1031
Section 1031(a)(1) provides:
“No gain or loss shall be recognized on 
the exchange of real property held for 
productive use in or a trade or business or 
for investment if such real property is 
exchanged solely for real property of 
like-kind which is to be held for productive 
use in a trade or business or for 
investment.”

Note that Section 1031 provides for 
deferral of taxes, not complete 

elimination.
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PERMITTED USES

 “Productive use in a trade or business or for investment”
 Raw land held for long-term appreciation
 Rental property
 Property where you run your business
 Does not need to have cash flow
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ALSO PERMITTED: MIXED-USE PROPERTIES
 Some common examples of mixed-use 

property include:
 A taxpayer who owns a triplex and lives 

in one of the units, but rents out the 
other two units;

 A taxpayer whose home is on 35 acres, 
most of which is used as farmland, or 
for boarding and training horses; or

 A taxpayer who runs a business out of 
her home and uses the basement (or 
other room) of the house for this 
business purpose.
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PROHIBITED USES
Primary residence
Second/vacation home
Property bought to fix & flip
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HOLDING PERIOD
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THEN HARRY MET SALLY
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WHY EXCHANGE?

Wealth Building
Leverage dollars 

otherwise spent on taxes

Reallocate Assets
Transfer among 

residential, commercial, 
retail, etc.

Relocate Assets 
To another town, county, 

or state

Estate Planning
Diversify and/or 

reallocate assets to plan 
for inheritance by heirs

Tax Strategy
Depreciation recapture 
and capital gains taxes 

can be substantial
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HARRY & SALLY ARE RELOCATING

© 2022 David Gorenberg and Accruit, LLC. 16



HARRY’S FIRST INVESTMENT IS FOR SALE

Harry paid $320,000
Sale contract for $600,000
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IF HARRY SELLS                    HTTPS://WWW.ACCRUIT.COM/CAPITAL-GAINS-CALCULATOR
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~5 years 



IF HARRY SELLS

*Illustrative purposes only. Example using NJ. Varies by state. Consult your tax advisor. 
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LONG-TERM CAPITAL GAINS RATES
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Tax Rate Single Married
0% $0 - $41,675 $0 - $83,350

15% $41,675 – $459,750 $83,350 - $517,200
20% Over $459,750 Over $517,200

2022 Capital Gains Rates



TAX RATES BY STATE – PERCENT

NJ = #4
NY = #3
PA = #41

NJ 10.75%
Fed 20%
Medicare 3.8%
Combined 34.55%
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CHOOSING A QUALIFIED INTERMEDIARY

Ask about:
• The QI’s technical expertise and experience
• Banking processes and guidelines
• Quality control
• Insurance and Bonding
• Membership in Federation of Exchange Accommodators

• Leadership positions held
• Certified Exchange Specialists® on staff
• References
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DISQUALIFIED PERSONS
• Taxpayer’s:

• Employee
• Attorney
• Accountant
• REALTOR®

• Investment Banker
• Broker
• Relatives (direct line)

© 2022 David Gorenberg and Accruit, LLC. 25



EXCEPTIONS: 

No disqualification as QI:
• Services rendered solely with respect to §1031 exchanges

• Providing only routine financial, title insurance, escrow or
trust services

• Includes bank affiliates, and wholly owned subsidiaries

See: T.D. 8982; PLR 200803003; PLR 200803014
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DON’T SETTLE FOR SOMEONE WHO 
IS MERELY “NOT DISQUALIFIED”

QI
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NEGOTIATING THE SALE
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STRUCTURING THE SALE
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STRUCTURING THE SALE
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[PARTY] may assign its rights under this contract, but not its responsibilities, to [QI] as part of an 
IRC Section 1031 tax-deferred exchange, at no additional cost or obligation to [OTHER PARTY]



HIRING THE QI

HARRY HIRES A QI
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WRITTEN AGREEMENT WITH QI

HARRY
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HARRY ENTERS INTO A CONTRACT FOR 
SALE OF PACIFIC AVENUE

HARRY BUYER

© 2022 David Gorenberg and Accruit, LLC. 33



HARRY ASSIGNS CONTRACT RIGHTS TO 
QUALIFIED INTERMEDIARY

HARRY

ASSIGNMENT
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ASSIGNMENT OF RELINQUISHED PROPERTY
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HARRY GIVES NOTICE OF THE ASSIGNMENT
Notice must go to all parties to the exchange

© 2022 David Gorenberg and Accruit, LLC. 36



NOTICE OF ASSIGNMENT

HARRY

HARRY
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MUST HAVE PROOF NOTICE OF 
ASSIGNMENT WAS GIVEN, OR ELSE:
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HARRY TRANSFERS RELINQUISHED 
PROPERTY DIRECTLY TO BUYER
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HARRY BUYER



SALE PROCEEDS GO TO
QUALIFIED INTERMEDIARY
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EXCHANGE EXPENSES
REDUCE RECOGNIZED GAIN

Not specifically enumerated by IRS
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EXCHANGE EXPENSES
Allowable closing expenses for IRS 1031 exchange purposes include:
• Real estate broker’s commissions, finder or referral fees
• Owner’s title insurance premiums
• Closing agent fees (title, escrow or attorney closing fees)
• Attorney or tax advisor fees related to the sale or the purchase of the property
• Recording and filing fees, documentary or transfer tax fees
• Qualified Intermediary fees

Closing expenses which result in a taxable event include:
• Pro-rated rents
• Security deposits
• Utility payments
• Property taxes and insurance
• HOA / Condo Association dues
• Repairs and maintenance costs
• Insurance premiums
• Loan acquisition fees: points, appraisals, mortgage insurance, lenders title insurance, 

inspections and other loan processing fees and costs – ANY expenses related to a mortgage
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HARRY’S PROPERTY CLOSED 11/15/2022
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TOTAL TAX DEFERRAL
• To totally defer taxable gain, the Taxpayer must:
• Trade even or up in

• Value (as adjusted), and
• Equity
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TAX ON TRADE DOWN
• Taxed on the greater of the trade down in value or equity, but

• Only to the extent of realized gain
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DELAYED EXCHANGE – TIME LIMITS
As a result of Starker:
 1984 Congress amends Section 1031
 45-day identification period
 180-day exchange period runs concurrently
 Or due date of tax return, whichever is earlier
 Calendar days, not business days
 No extensions*
 Exchange starts on date of recording, or when burdens and benefits of 

ownership of relinquished property are transferred, whichever is first
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THESE DEADLINES 
CANNOT BE EXTENDED 
FOR ANY REASON!
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THERE ARE ONLY TWO EXCEPTIONS…
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REV. PROC. 2018-58
 Performance of time-sensitive acts may be postponed under §§7508 and 7508A

 §7508: Combat Zone

 §7508A: Presidential Declaration 

 Does not by itself provide postponement 

 IRS will publish notice or other guidance providing relief

 www.irs.gov/uac/tax-relief-in-disaster-situations
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FEDERAL DISASTER AREA
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Rev. Proc. 2007-56

 §1.05:  Confirms application of 
postponement rules to Combat Zones
 Postponement is automatic – IRC §7508
 Starts when service in Zone begins
 Ends 180 days after service in Zone ends 

+ remaining ID or exchange period days
 Includes: direct support but outside Zone
 Write “Combat Zone” in RED on tax return

SERVICE IN COMBAT ZONES
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IDENTIFICATION REQUIREMENTS

 Signed, and in writing
 Delivered
 QI or seller of replacement 

property
 Unambiguously described
 Legal description
 Street address
 Distinguishable name (e.g., 

Mayfair Apartment Building)
 May be revoked or amended, with 

same formality as above
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ADDITIONAL IDENTIFICATION ISSUES
 If less than the whole property is to be 

acquired, identify the applicable 
fractional interest

 If more than one asset is to be 
acquired, indicate how many TP 
intends to acquire

 Consider providing for a contingency 
beyond TP’s control

 TP cannot receive a return of the 
exchange funds prior to the end of the 
45-day ID period

 If more than one property is identified, 
TP cannot receive excess exchange 
funds until 180-day exchange period 
expires
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IDENTIFICATION RULES

 3 Property Rule – up to 3 properties, 
without regard to FMV;

or
 200% Rule – any number of 

properties, so long as aggregate FMV 
does not exceed 200% of FMV of 
relinquished properties;

but
 95% Exception – if first two rules 

violated, must acquire 95% of FMV of 
all identified properties
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LIKE-KIND PROPERTY
“real property held for productive use in a trade or business, or for investment”

NOTE: Vacation homes and second homes generally do not qualify
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COOPERATION CLAUSE

Each of the parties hereto may assign its 
rights (but not is obligations) to a 
Qualified Intermediary as defined in the 
IRC Section 1031 Treasury Regulations. 
Said exchange will be closed without 
cost, liability, or delay to the non-
exchange party.
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HARRY ENTERS INTO A CONTRACT FOR 
REPLACEMENT PROPERTY

HARRY SELLER
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HARRY ASSIGNS CONTRACT RIGHTS TO 
QUALIFIED INTERMEDIARY

Assignment
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ASSIGNMENT OF REPLACEMENT PROPERTY
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HARRY GIVES NOTICE OF THE ASSIGNMENT
Notice must go to all parties to the exchange
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HARRY REQUESTS FUNDS FOR CLOSING

HARRY
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QUALIFIED INTERMEDIARY MAKES PAYMENT 
TO SELLER FROM EXCHANGE FUNDS
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SELLER TRANSFERS REPLACEMENT 
PROPERTY DIRECTLY TO HARRY
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SECTION 1031 EXCHANGE - SIMPLIFIED

45 days to identify 
replacement property(ies)

Must close on the acquisition of identified replacement property(ies) 
within 180 days of the closing on the relinquished property

Day 0 Day 45 Day 180

Sale Identify Acquisition
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PITFALLS TO AVOID
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SECTION 1031 IN A NUTSHELL
 To obtain complete deferral of capital gains 

taxes, the taxpayer should: 
 Receive nothing except like-kind property
 Adhere to the 45-day and 180-day time limits
 Replacement property must be equal or greater 

in value to the relinquished property
Must have equal or greater equity in the 

replacement property
Must replace the debt on the replacement 

property*
 Taxpayer must avoid constructive receipt of 

exchange proceeds
 Use a qualified intermediary (“QI”)
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Call 
Accruit

Provide 
Accruit 

with 
property 

details and 
contact 
info for 

attorney

Accruit 
confirms 

scheduled 
closing 

date

Accruit 
prepares 
Exchange 

and 
Assignment 
Agreements

Document
s sent to 

Attorney or 
closing 
agent

Closing on 
RQ (Sale)

ID Period = 
45 days

ID notice 
filed with 
Accruit
BEFORE 
45 DAY 

DEADLINE

Exchange 
Period = 
earlier of
180 days 

or tax 
return due 

date

Accruit 
prepares 

RP 
Assignment 
Agreement

Docs sent 
to Attorney 
or closing 

agent

Exchange 
proceeds 
forwarded 
to closing 

agent

Signed 
documents 

and 
exchange 
proceeds 
sent to 
Accruit

Exchange 
proceeds 

held in 
segregated 
account by 

Accruit

Closing on 
RP 

(Purchase)
BEFORE 
180 DAY 

DEADLINE

From RQ closing to RP closing must not exceed 180 daysLife of a 1031 Exchange
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BEYOND THE BASICS
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WHEN HARRY MET SALLY
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SAME TAXPAYER REQUIREMENT
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SAME TAXPAYER REQUIREMENT

One of the required elements of a successful Section 1031 
exchange is having the same taxpayer that sells the RQ 
also purchase the RP. 

• “Same Taxpayer Rule”

Harry sells RQ, Harry buys RP
Harry sells, Harry LLC buys

Harry sells, Harry & Sally buy*
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VACATION HOMES
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Limit Taxpayer Use
• Greater of 14 days per year or 10% 

of the rental period
• If used additional days for repairs 

and maintenance, be ready to show 
actual work done

Rent It Out
• Rent to unrelated party for at least 14 

days per year
• But no need to rent more than 14 

days; or
• Rent to any third party as their 

principal residence
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1031 EXCHANGES AS AN ESTATE PLANNING TOOL
 Typical sale results in capital gains 

and other taxes.
 Holding until death results in “stepped 

up basis”
 Example:
 Grandpa owns a highly appreciated 

shopping center
 Grandpa has four grandchildren
 Grandpa uses §1031 to replace the 

shopping center with:
 TIC or DST property
 Hard assets near the grandchildren
 Etc.
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Rules regarding like-kind exchanges between related parties {§1031(f)} added 
in 1989/1990
“Related Party” is defined in §267(b) and §707(b). There are about a dozen 
categories of related parties. Among the more important categories are:

- family (siblings, spouse, parents, children and grandchildren)
- individual and a corporation or a partnership where the same individual owns 50% 
or more of the ownership of such entity

The rules were established to prevent taxpayers from using §1031 to shift tax 
basis between related persons:

- Example:  A owns property with a basis of $10 and a FMV of $100. B, A’s brother, 
owns property with a basis of $100 and a FMV of $10.  An unrelated buyer wants to 
buy A’s property for $100.  If A sells, he would have gain of $90.  If instead A 
swapped with B and B sold to the buyer, B would have a loss. 

RELATED PARTIES
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General rule is related parties shouldn’t cash out (for at least 2 years)
If there is an exchange of property between related parties and either party, within 2 
years, disposes of a property received as part of the like-kind exchange, the non-
recognition treatment afforded the original transaction between the related parties 
will be denied.
The liability accrues as of the date of that transfer, not the original exchange 

Certain transfers do not trigger this rule
- transfers occurring after the death of one of the related parties
- transfers of property by involuntary conversion (without prior knowledge of such 
conversion) 
- transfers that do not have tax avoidance as a primary purpose

RELATED PARTIES
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REVERSE EXCHANGES (A/K/A PARKING EXCHANGES)

Typical Transaction
Sell First Buy Last

“Reverse” Exchange
Buy First Sell Last
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GOING BACK IN TIME?
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REVERSE EXCHANGES
 Structure of a Reverse Exchange

Replacement Relinquished

 Taxpayer lends $$ to Exchange 
Accommodation Titleholder (“EAT”) 

 EAT acquires the replacement 
property for Taxpayer

 Taxpayer operates property under a 
Triple-Net Lease (“NNN”) agreement

 Taxpayer takes title when 
relinquished property sells

 Relinquished property must sell within 
180 days

 Property sells, taxes deferred
 Property does not sell, client owns 2 

properties
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REVERSE EXCHANGE IDENTIFICATION

• Same Rules as Forward Exchange
• 45-day Identification Period
• In Writing
• Signed by Taxpayer
• Delivered to QI
• Three Property Maximum**
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CONSTRUCTION / IMPROVEMENT EXCHANGE
 Relinquished property 

sells
 Proceeds sent to QI
 “EAT” acquires 

replacement property
 QI holds remaining funds
 QI disburses funds to 

contractors
 Taxpayer manages 

construction
 “EAT” transfers completed 

property to taxpayer
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CASH OUT REFINANCING

 Refinancing Relinquished Property 
Before Closing
 Why?

• Increase Debt/Equity Ratio
• Access equity for other purposes
• Others

 Refinancing Replacement Property 
After Closing
 Generally, no problem.
 Timing?
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MULTIPLE PROPERTY EXCHANGE

 Taxpayer can sell multiple properties, to 
consolidate into fewer properties
 Taxpayer can sell one property to 

diversify into many properties
 Identification period – all replacement 

properties must be identified within 45 
days of transfer of first relinquished 
property
 Exchange period – all replacement 

properties must be acquired within 180 
days of transfer of first relinquished 
property
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BEYOND THE BEYOND
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COMMON LESS-THAN-FEE EXCHANGES

 Timber Rights
 Mining
 Oil
 Riparian Rights
 Tenants in Common
 Transferrable Development Rights
 Others
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• “NNN” or Triple-Net means that the tenant pays for 
maintenance, taxes and insurance, rather than the 
landlord.

• Investor typically owns 100% of a property, frequently with 
a national credit tenant (i.e., Walgreens).

• Usually single tenant.
• Often purpose-built property.

§1031 EXIT STRATEGY – NNN
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• Hands-free management
• Tenant typically responsible for all (or nearly all) maintenance, 

taxes, insurance, etc.
• Rent received is “net” of those costs.

• Risks include
• Lack of diversification.
• Tenant bankruptcy.
• Store closures.

NNN – PROS & CONS

© 2022 David Gorenberg and Accruit, LLC. 87



• Co-ownership, but must be structured to avoid being 
considered a partnership.

• Rev Proc 2002-22 provides guidance; 15 factors to be 
considered.

• Must hold title to the property as a tenant in common, under local law.
• Pro-rata rights, responsibilities – profits, losses, proceeds, liabilities.

§1031 EXIT STRATEGY – TIC

Office ≈ 51% Retail ≈ 16%Multifamily ≈ 21%
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• Generally, institutional grade property.
• Pro-rata voting rights.

• Limited to 35 investors.
• Typically, one property per deal.
• Generally, require unanimous approval for changes, etc.
• Might not be bankruptcy remote.

TIC – PROS & CONS
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• Under IRS Rev. Ruling 2004-86, a beneficial interest in a Delaware 
Statutory Trust (“DST”), which holds title to the replacement property, can 
be considered “like-kind” replacement property for a §1031 exchange. 

• Rights and obligations of investors governed by DST’s Trust Agreement. 
DST investors generally have liability protection (non-recourse loans to 
the DST, rather than the investors), with limited voting rights over the 
operation and ownership of the properties.

• DSTs are generally, multi-owner (pro-rata investment), multi-property 
offerings (i.e., ABC Texas Medical Portfolio DST).

§1031 EXIT STRATEGY – DST
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• No limit on the number of investors.
• Often own multiple properties.

• Typically structured on a theme. (i.e., Texas Medical Portfolio DST).
• May be diversified on geography, asset class, etc.

• Generally, bankruptcy remote.

• No voting rights.
• A portfolio DST counts as multiple properties for identification 

purposes

DST – PROS & CONS
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OIL & GAS ROYALTIES
 Under Revenue Ruling 55-526, a royalty interest for 

oil and gas in place constitutes real property for 
federal income tax purposes

 An overriding royalty interest in minerals exchanged 
for a city lot qualified for like-kind exchange 
treatment. Comm. V. Crichton, 122 F3d 181 (5th Cir. 
1941).
 “provides guidelines for requesting advance 

rulings … [and is] not intended to be 
substantive rules…”

 15 Conditions:
 Must hold title to the property as 

tenants in common, as defined by 
local law

 Pro-rata rights, responsibilities –
profits, losses, proceeds, liabilities

Note: Oil/gas wells 37 states. (1-Texas; 2-Kansas; 3-Oklahoma; 4-Pennsylvania; 14-New York)
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OIL & GAS ROYALTIES – PROS & CONS
 DO NOT invest in capital equipment or field operations
 DO NOT get billed for exploration, drilling, or operations costs
 DO NOT share any of the risks or liabilities associated with exploration

 No payout until the resources are developed, produced and sold
 Physical resources may deplete over time, resulting in declining asset 

value
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WHY 1031 EXCHANGES ARE IMPORTANT
 Like-kind exchanges stimulate business growth
 Like-kind exchanges stimulate needed capital 

investment
 Like-kind exchanges help repurpose available real 

estate
 Like-kind exchanges create jobs
 Like-kind exchanges help family farmers
 Taxes are deferred, not eliminated

 Visit www.1031buildsamerica.org for more 
information

© 2022 David Gorenberg and Accruit, LLC. 94

http://www.1031buildsamerica.org/


© 2022 David Gorenberg and Accruit, LLC. 95



David Gorenberg, Esquire     
Certified Exchange Specialist®

Accruit, LLC
Regional Office
Philadelphia, PA
O: 215.770.6354

Other Offices
 Denver, CO
 Skokie, IL
 Dillon, MT
 Roseland, NJ
 Dallas, TX
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