
Probate Pitfalls & Power 

Plays: Navigating Authority in 

Real Estate
A CE class by Melanie McLane



The Owner of the Property is Dead

ÔNow what? 

ÔIs there a will?

ÔAre there co -

owners? 

ÔWhoõs in 

charge? 
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ά¢ƘŜ 5ŜǾƛƭ 
Comes to 
Every 
CǳƴŜǊŀƭέ
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Icebreaker Quiz

ÔTake a few moments on 

each question, consulting 

with those near you.
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House Under Contract

ÔPOA signed for his 

father

ÔFather dies before 

closing

ÔNow what?
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Under Contract with POA Signature

Ô All POAs END upon death of 

the person who granted it

Ô If the POA is NOT also the 

Executor, you have a 

problem

ÔWho is the Executor?

ÔWhat does the will say?

ÔWorse yet, what if there is 

no will? 
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Power of Attorney

ÔLegal authorization that allows one person (the 

principal) to give another person (the agent or 

attorney -in-fact) the authority to act of their 

behalf.

ÔThe scope of authority, duration, and purpose 

depend on how the POA is written and the laws 

of the state. 
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Types of Power of Attorney

ÔGeneral: broad power 

for nearly all financial 

or legal matters

ÔEnds on principalõs 

death

ÔCan automatically end 

upon incapacitation 

ÔDurable: similar to 

general but remains 

valid if principal 

becomes 

incapacitated

ÔEnds upon death

ÔCommon in estate 

planning.
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Grandpa Weatherby

ÔWrites up deed and gives 
property to favorite 
grandchild

Ô Never delivers it

Ô Upon his death, they find 
the undelivered deed

Ô And a will giving the 
property to ALL his 
grandchildren

ÔWho gets the property? 
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Donõt 

Forget 

These 

Elements: 

For a deed to be legally effective , it must meet 
three elements:

Execution  ð The deed must be properly signed 
and acknowledged by the grantor.

Delivery  ð The deed must be delivered to the 
grantee (or their agent).

Acceptance  ð The grantee must accept the 
deed.

Without delivery, there is no transfer of title , even 
if the document has been signed and notarized.
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No Will? Theyõve 
Searched and 
Searchedé.

ÔIntestate: dying 

without a will

ÔDoes the spouse 

get everything?

ÔNO!

McLane Solutions, all rights reserved

12



Laws of Descent and Distribution

ÔVary from state to state

ÔSpouses, children, 

natural and adopted, 

included in every state

ÔShares vary

ÔIntestate means none 

of these can be 

disinherited
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Intestate Distribution
Most states spouse and 
children

No spouse or children? 

Siblings, Parents, Grandparents

Aunts, Uncles, Cousins

VARIES BY STATE!



So, Who Gets 
What?
Generally protected:

Spouses
Natural children, 
including children 
from previous 
marriages, 
relationships
Amount they get 
varies!



New York
Spouse, no 
kids

Spouse gets all

Kids, no 
spouse

Kids get all

Spouse and 
children

Spouse 
inherits the 
first $50,000 
plus half of the 
balance, kids 
get rest of the 
balance



New York

Parents, no 
spouse or kids

Parents get 
everything

Siblings, no 
parents spouse 
or children

Siblings get 
everything

Grandchildren If their parents 
are dead, their 
ǇŀǊŜƴǘǎΩ ǎƘŀǊŜ 
goes to them



New Jersey

Married, no kids: surviving spouse 
gets all

Married, no surviving spouse, 
children get all

Unmarried, no children, parents 
inherit

No parents? Siblings inherit



New Jersey Quirks

Spouse dies, partner, no 
kids, spouse has living 
parents

Surviving spouse get the first 25% 
of the probate estate (not less than 
$50,000 or more than $200,000) 
plus an additional ¾ share of 
remaining probate estate

Spouse dies, surviving spouse, 
child from marriage, child from 
a previous marriage

Surviving spouse receives the 
first 25% of probate estate 
(same limits) plus half of the 
balance

Remaining probate estate in 
equal shares to children



Pennsylvania 
Spouse gets priority 

Share depends upon 
children or living 
parents

No children or parents: 
spouse gets all

Children: spouse 
receives the first 
$30,000 plus half 
remaining estate 
balance to children

Same for living parents



Tenants by the 
Entireties
All three states have 
this
Husband and wife 
ŎƻƴǎƛŘŜǊŜŘ ΨƻƴŜ 
ǇŜǊǎƻƴΩ
Spouse 
automatically gets 
real estate titled this 
way



Taxes
New Jersey highest 
marginal inheritance tax 
rate at 16%

PA rate varies 
depending upon 
relationship to the 
deceased: spouses 
exempt

New York: Only very high 
worth estates

The basic exclusion 
amount for dates of death 
on or after January 1, 
2026, through December 
31, 2026 is $7,350,000.



What This 
Means For 
Agents:
With or without a will, real 
estate often must be sold! 



Community Property vs Common Law

Most states protect surviving 
spouse

Some states limit how much 
they can inherit

Depends also upon children

Check state law



Howard Hughes: 
Multi-millionaire
ά9ŎŎŜƴǘǊƛŎέ

Died intestate

No wife, no children

11 cousins inherited

Took 34 years to 
settle $230 million 
estate 



But: 

ÔAt time of his death, 
he  was worth $2.5 
billion

ÔEstate eventually 
disbursed $143 
million

ÔWho got the rest?

ÔAttorneys, 
administrators, etc. 
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Deed Says 
άLǊǊŜǾƻŎŀōƭŜ 
¢Ǌǳǎǘέ 
What are your 
questions for the 
person trying to list 
the property? 



Ownership is 

Irrevocable Trust

ÔWho is the 

trustee?

ÔWhat does the 

trust say? 
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Both signed listing and 
AOSéhusband has 
strokeéincapacitated

ÔNO POA!

ÔWife will have to 

petition the court to 

have him declared 

incompetent and 

have herself (or 

someone) 

appointed as his 

guardian 
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General Power 

of Attorney

ÔNot a solution!

ÔGeneral Power 

of Attorney 

ENDS upon 

incapacitation! 
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Durable Power of Attorney

ÔContinues after 

incapacitation

ÔWife can sign on his 

behalf

ÔProceed with closing
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Elderly Person: Deplorable Living 

Conditions

ÔDementia

ÔUnsafe living 

conditions

ÔNo known 

relatives
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Neighbors: 

ÔMental state is 

ôbadõ

ÔNo known 

relatives

ÔVery concerned 

about her living 

conditions
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Guardian or 

Conservator

Ô Agent: Social services 
for the aging

Ô Legally or physically 
incompetent 
individuals

Ô Rights must be 
protected

Ô Petition filed in family 
or probate court by 
friend, family member, 
social services
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If you suspect client is not capable of 
making decisions, what do you do? 

ÔFind out if there is a 

trusted family 

member

ÔDo they have POA?

ÔBe very careful about 

entering into any 

contract where the 

client may not be 

legally competent
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Appraisals Needed 

ÔEstates

ÔGuardianships / 

Conservators

ÔProtect assets of estate 

or incompetent 

individual 

ÔTo ensure assets are 

sold at market value
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Appraisal NOT BPO, or CMA

Courts want an independent third party with no 
interest in the property

If ultimately the house wonõt sell after a reasonable 
time at the appraised value, guardian will have to 
petition the court

New appraisal

Or 

Accept an offer
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Appraisals for 

Estates

ÔAlways date of 

death

ÔCheck WHEN that 

was

ÔMarket may have 

changed
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Dadõs House

ÔJust one 
problem

ÔDeed is in two 
names

ÔDadõs second 
wife

ÔMIA
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Dadõs Missing Wife

ÔSecond wife

ÔNot your clientõs 

mother

ÔMissing for years

ÔNow what?

ÔIs she dead or alive?
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Titling is 

Everything!  

If you hold 

title to a 

property, you 

own it! 
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Brother Calls: 
òYou Canõt Sell That 
Without My Ok!ó

ÔClient

ÔHas will

Ô Is named as 

executor

ÔHas gone through 

probate process 

ÔHas appropriate 

documents
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Beth is Executor

ÔBrother Tim calls

ÔòWhat are you 

doing with Momõs 

house? You canõt 

sell without my 

okay!ó

ÔYes she can!
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Power of Attorney

ÔDifferent kinds

ÔDurable

ÔLimited

ÔSpecific

ÔSome states 

require recording 

of a POA if real 

estate is involved
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Ownerõs Daughter: 

ÔThinks house is in 

trust

ÔThinks sheõs 

trustee

ÔBut: will shows a 

Testamentary Trust
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Testamentary Trust

ÔCreated in a will

ÔòSpringing documentó

ÔBecomes effective only 

upon death of will 

maker

ÔAre parents competent 

to make a new will? 
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Last Parent Dies

ÔAdult children 
contact you to list

ÔYou check public 
records ñthereõs  
reverse mortgage 
against it

ÔAdult children had 
no idea

ÔNow what? 
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Like All Mortgages 
Must be Paid Off!

ÔHeirs are entitled to 

any remaining 

proceeds

ÔHeirs are not 

required to use other 

assets to pay off 

mortgage

ÔNon -recourse loan
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If òUnderwateró

ÔòFriendly 

foreclosureó

ÔHand over keys

ÔHeirs can take 

personal property 

from house
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Executors and Administrators

Executors

ÔNamed in the will

ÔCan be more than 
one person

ÔCan be an institution

ÔA person can decline 
to be executor

Administrators

ÔGenerally court -
appointed

ÔBoth with wills 
(sometimes) and 
without wills (always)

ÔCan be an individual

ÔCan be an institution
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Documents Generally Needed

ÔCertified death 

certificate

ÔLast Will and 

Testament (if one 

exists)

ÔAny codicils or 

amendments to the 

Will

ÔAny Trust 

documents

ÔLetters 

Testamentary or 

Letters of 

Administration
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Documents Generally Needed

Ô Inventory of assets

ÔDeeds/title documents 

for real property, 

vehicles, financial 

statements, life insurance 

policies, retirement 

accounts etc

ÔRecords of 

debts/obligations

ÔDocumented 

communications (notices 

to creditors, 

beneficiaries/ heirs

ÔTax returns: personal and 

estate

ÔFinal accounting

ÔClosing paperwork for 

probate court 
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Probate

ÔProbate is the legal process through which a 

deceased personõs estate is administered, and 

their assets are distributed to heirs or 

beneficiaries, under the supervision of a court.

ÔCourt ensures will is followed

ÔBills and final expenses are paid

ÔAssets are distributed to heirs
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What Does 

NOT Go 

Through 

Probate:

Property held in a living trust or an 
irrevocable trust

Life insurance policies that go to 
a named beneficiary

Payable -on -death (POD) bank 
accounts

Retirement accounts that go to a 
named beneficiary
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Beneficiaries for Retirement 

Accounts
ÔBeneficiary forms canõt 

be changed after 
death

ÔNot changing 
beneficiary after 
deaths, divorce, etc. 

ÔDonõt name estate as 
heir: will require 
retirement accounts to 
be paid out fully

ÔCan designate layer of 

heirs

ÔBeneficiaries: what %

Ô401(k) Federal law: 

spouse must be heirs 

unless they sign a waiver

ÔWhat are allowable 

beneficiaries for the 

company 

Ô(some donõt allow step-

children) 
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Probate 

ÔProbate is not 

private

ÔAnyone can look 

up a will and see 

what assets were 

distributed to 

whom
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Assets Distributed to Beneficiaries Directly

ÔDo not go through 

probate

ÔRetirement account

ÔLife and term 

insurance proceeds

ÔJointly held 

property
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Life Estates

Ô A life estate is a form of 
property ownership 
where one person (the 
life tenant) has the right 
to use and benefit from 
a property for the 
duration of their life, but 
ownership 
automatically transfers 
to another person (the 
remainderman) upon 
the life tenantõs death.

ÅFlorida

ÅMichigan

ÅTexas

ÅVermont

ÅWest Virginia
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Life Estates

ÔVary from state to state

ÔSome states (FLA) a life estate is 

protected from a Medicaid lien

ÔEnhanced life estates: grantor 

has right to control and revoke 

life estate in their lifetime (Lady 

Bird Life Estate)
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LIFE ESTATES ARE A PARTIAL INTEREST

ÔReview: Fee simple 

absolute is ownership 

of everything

ÔA life estate creates 

two interests

ÔInterest of the life 

tenant

ÔInterest of the 

remainderman
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Appraisals Are Often Done..

ÔWhen a person 
who has a life 
estate in a 
property goes into 
a nursing home

ÔAppraisers use 
actuarial tables in 
this process.
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Bottom Line for 

Agents: 

ÔIf there is a life estate:

ÔHas that person died?

ÔIf not, voluntary 

surrender?

ÔMerger of interests?

ÔSale by agreement? 
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Well, that didnõt go as plannedé

Ô Jeanne Calment

Ô Born in France on 21 
February 1875, Jeanne lived 
a record -breaking 122 years 
164 days

Ô Property attorney Andres 
Francois Raffray agreed to 
give her a life estate in 1965

Ô He paid her monthly, 
expecting to one day get 
her apartment

Ô He died two years before 
she did!
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DEATH AND TAXES

ÔOur new Constitution is 
now established, and has 
an appearance that 
promises permanency; 
but in this world nothing 
can be said to be 
certain, except death 
and taxes.

Ô ñFranklin, in a letter to Jean -
Baptiste Le Roy, 1789[1]
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People try to Avoid Both!

Death 

ÔInevitable 

ÔONLY 32% of  

Americans had a 

will in 2024

Ô68% will let the 

state decide!

Taxes 

ÔInheritance

ÔEstate
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Estate and 
Inheritance Taxes

ÔSome states tax 

estates based on 

location of 

property

ÔNot domicile of 

deceased owner
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