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LEGAL ISSUES YOU HAVE TO UNDERSTAND TO STAY OUT OF REAL ESTATE
BROKERAGE JAIL!"

A. FORMING LLC’S/RESTRICTIVE COVENANTS

1. Real estate salespersons now can receive commissions through multi-member
LLC’s that are registered with the Real Estate Commission. TRUE or FALSE?

2. A non-compete provision in an independent contractor agreement will be enforced
by a court in New Jersey as long as the geographical area covered by the restriction
does not go beyond the State of New Jersey. TRUE OR FALSE?

B. COMPLYING WITH THE NEW JERSEY CONSUMER PROTECTION
ENHANCEMENT ACT

3. When the seller of a residential property is an estate, a property condition disclosure
statement is not required unless it is requested by the buyer. TRUE or FALSE?

4. A brokerage services agreement with the party or parties the broker represents is
now required in order to earn a commission in a residential real estate transaction.
TRUE or FALSE?

5. A brokerage firm can represent a seller as a seller’s agent and a buyer as a
transaction broker in the same transaction. TRUE or FALSE?

6. The fiduciary obligations of a licensee acting as a seller’s agent require the agent
to prepare a contract for an unrepresented buyer in order to make an offer. TRUE
or FALSE?

7. If the amount of cooperative compensation agreed to between the seller and buyer

in the contract for sale is more than the compensation included in the buyer agency
agreement, the brokerage firm representing the buyer is entitled to retain the
increased amount. TRUE or FALSE?

C. COPING WITH INDEPENDENT CONTRACTOR STATUS/FAIR HOUSING
LAWS

8. Although the N.J. Supreme Court decision in May 2024 held that a real estate
salesperson who has an independent contractor agreement with a broker is not an
employee under the Wage Payment Law, the salesperson may still be treated as an
employee in New Jersey for purposes of workers’ compensation, the Whistleblower

* *Prepared by Barry S. Goodman, Esq. (732) 476-2560/bgoodman@greenbaumlaw.com; and
Conor J. Hennessey, Esq. (732) 476-2482/chennessey@greenbaumlaw.com; of Greenbaum,
Rowe, Smith & Davis LLP for Triple Play Convention on December 10, 2025.




Act, wrongful termination and the Law Against Discrimination. TRUE or
FALSE?

On July 31, 2024, the N.J. Appellate Division held that, under the Fair Housing
Act, age-restricted communities can require that at least 80 percent of the owners
must be 55 or older. TRUE or FALSE?

D. PROVISIONS FOR LISTING AGREEMENTS

10.

All residential and commercial listing agreements in New Jersey must include the
following notice:

LISTING BROKERS USUALLY COOPERATE WITH OTHER BROKERAGE
FIRMS BY SHARING INFORMATION ABOUT THEIR LISTINGS AND
OFFERING TO PAY PART OF THEIR COMMISSION TO THE FIRM THAT
PRODUCES A BUYER. THIS IS GENERALLY REFERRED TO AS THE
“COMMISSION SPLIT.”

SOME LISTING BROKERS OFFER TO PAY COMMISSION SPLITS OF A
PORTION OF THE GROSS COMMISSION, USUALLY EXPRESSED AS A
PERCENTAGE OF THE SELLING PRICE, LESS A SIGNIFICANT DOLLAR
AMOUNT. OTHER LISTING BROKERS OFFER A PORTION OF THE GROSS
COMMISSION LESS ONLY A MINIMAL LISTING FEE OR LESS ZERO.

THE AMOUNT OF COMMISSION SPLIT YOUR BROKER OFFERS CAN
AFFECT THE EXTENT TO WHICH YOUR PROPERTY IS EXPOSED TO
PROSPECTIVE BUYERS WORKING WITH LICENSEES FROM OTHER
BROKERAGE FIRMS.

ON THIS LISTING, THE BROKER IS OFFERING A COMMISSION SPLIT
OF MINUS TO POTENTIAL COOPERATING BROKERS.

IF YOU FEEL THAT THIS MAY RESULT IN YOUR PROPERTY RECEIVING
LESS THAN MAXIMUM EXPOSURE TO BUYERS, YOU SHOULD DISCUSS
THOSE CONCERNS WITH THE LISTING SALESPERSON OR HIS/HER
SUPERVISING BROKER.

BY SIGNING THIS LISTING AGREEMENT THE OWNER(S)
ACKNOWLEDGE HAVING READ THIS STATEMENT ON COMMISSION
SPLITS.

TRUE or FALSE?
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45:15-16. Commission to be paid solely by licensed employer, NJ ST 45:15-16

New Jersey Statutes Annotated
Title 45. Professions and Occupations (Refs & Annos)
Subtitle 1. Professions and Occupations Regulated by State Boards of Registration and Examination
Chapter 15. Real Estate Brokers and Salesmen (Refs & Annos)
Article [. Real Estate Brokers and Salesmen (Refs & Annos)

N.J.S.A. 45:15-16
45:15-16. Commission to be paid solely by licensed employer

Currentness

<Text of section effective on the first day of the sixth month following the
promulgation of regulations by the New Jersey Real Estate Commission to
effectuate the purposes of L.2021, ¢. 281. See, also, text of section 45:15-16
effective prior to the promulgation of regulations to effectuate L.2021, c. 281.>

a. No real estate salesperson or broker-salesperson shall accept a commission or valuable consideration for the
performance of any of the acts herein specified, from any person except his employer or contracting broker, who
must be a licensed real estate broker.

b. A real estate salesperson or broker-salesperson may form a limited liability company pursuant to the “Revised
Uniform Limited Liability Company Act,” P.L.2012, c. 50 (C.42:2C-1 et seq.), or any other entity permitted by
law, in order to receive a conunission or other valuable consideration pursuant to subsection a. of this section,
and the real estate salesperson or broker-salesperson may accept payment of the commission or other valuable
consideration or any part thereof from the limited liability corporation or other entity. Notwithstanding the
formation of such an entity, a salesperson or broker-salesperson who satisfies the requirements of subparagraph
(K) of paragraph (7) of subsection (i) of R.S.43:21-19 shall not be considered an employee pursuant to that law.

c. The New Jersey Real Estate Commission shall create a registration process for a limited liability company and
other entity to receive a commission or other valuable consideration pursuant to subsection a. of this section.

Credits
Amended by L.1993, ¢. 51, § 18, eff. May 20, 1993; L.2009, c. 238, § 10, eff. July 1,2011; L.2018,¢. 71, § 12,
eff. Jan. 1, 2018; L.2021, c. 281, § 1, (contingent effective date).

Notes of Decisions (7)

N.J. S. A 45:15-16, NJ ST 45:15-16
Current with laws through L.2025, ¢. 120 and J.R. No. 10.

Ead of Document 42025 Thomson Reuters, No claim 1o ovigmnal U.S. Government Works

WESTLAW 2025 Thomson Reuters. No claim to original U.S. Govermment Works,



11:5-3.16 Registration of entities to receive commission income..., NJ ADC 11:5-3.16

New Jersey Administrative Code
Title 11. Insurance
Chapter 5. Real Estate Commission (Refs & Annos)
Subchapter 3. Licensing

NJAC. 11:5-3.16
11:5-3.16 Registration of entities to receive commission income or other valuable consideration

Currentness

(a) Pursuant to N.J.S.A. 45:15-16, a salesperson or broker-salesperson may accept payment of a real estate
brokerage commission or other valuable consideration or any part thereof from a limited liability company or
other entity formed and registered with the Commission. Such registered entity may receive a real estate brokerage
commission or other valuable consideration from a broker.

(b) For the purpose of this section, the following definitions shall apply:

1. “Commission or valuable consideration” means compensation for the performance of activities specified
at N.J.S.A. 45:15-3.

2. “Domestic entity” means a limited liability company or other entity that is formed pursuant to New Jersey
law.

3. “Foreign entity” means a limited liability company or other entity that is formed pursuant to the law of
a jurisdiction other than New Jersey.

(c) The following requirements apply to domestic and foreign entities that a salesperson or broker-salesperson
secks to register:

1. A salesperson or broker-salesperson may only have one entity registered with the Commission at a time;

2. The entity must be duly registered to transact business in New Jersey and in good standing with the New
Jersey Department of the Treasury;

3. Foreign entities must be in good standing with the state of domicile;

4. The salesperson or broker-salesperson seeking registration of an entity must be a member, partner,
shareholder, or otherwise have an ownership interest in the entity for which registration is being sought; and

WESTLAW  © 2025 Thomson Reuters. No claim to original U.S. Government Works.



11:5-3.16 Registration of entities to receive commission income..., NJ ADC 11:5-3.16

5. An entity formed pursuant to N.J.S.A. 45:15-16.a may not be registered by more than one salesperson
or broker-salesperson.

(d) The registration process shall be on a form prescribed by the Commission and shall require the following:
1. The full legal name of the entity being registered;

2. A Standing Certificate issued to the entity by the New Jersey Department of the Treasury, attesting to the
legal status of the entity, dated no more than 30 days prior to the filing date of the request for registration;

3. For domestic entities, a certified copy of the Certificate of Formation, or other formation certificate, issued
by the New Jersey Departinent of the Treasury, Division of Revenue;

4. For foreign entities, a Certificate of Authority to transact business in New Jersey, issued by the New Jersey
Department of the Treasury, Division of Revenue; and

5. Payment of the registration fee set forth at N.J.A.C. 11:5-3.14.

(¢) The registration of an entity is not required to be renewed as part of the ordinary biennial license
renewal requirement, set forth at N.J.S.A. 45:15-10. The registration of an entity shall expire in the following
circumstances:

1. Upon the revocation of the license of the salesperson or broker-salesperson to whom the entity is registered;

2. Upon the failure of the salesperson or broker-salesperson to whom the entity is registered to timely reinstate
an unrenewed license within the timeframes set forth at N.J.S.A. 45:15-9. Upon any subsequent reinstatement
of such a license, such a salesperson or broker-salesperson shall complete the registration process in this
section, prior to the entity receiving any commission or other valuable consideration; and

3. Upon written request from the salespersor, or broker-salesperson to whom the entity is registered, for the
entity to no longer be registered with the Commission.

(f) A salesperson or broker-salesperson who registers an entity, pursuant to this section, must notify the
Commission within 30 days of any material change to the registered enlity, including, but not limited to:

1. The salesperson or broker-salesperson's transfer of ownership interest or disassociation with the registered
entity;

2. The merger or dissolution of a registered entity;

WESTLAW (32025 Thomsen Reuters, No ciain to original U.S. Government Works



11:5-3.16 Registration of entities to receive commission income..., NJ ADC 11:5-3.16

3. The registered entity fails to maintain good standing with the New Jersey Department of the Treasury,
Division of Revenue; or

4. For foreign entities, the revocation of the Certificate of Authority to transact business in New Jersey.

() A licensed employing or contracting broker may pay a commission or valuable consideration to a registered
entity instead of the individual salesperson or broker-salesperson that registered the entity in accordance with this
section. The individual salesperson or broker-salesperson who registered the entity in accordance with this section
may accept payment of the commission or valuable consideration or any part thereof from the registered entity.

Credits
Adopted by 56 N.J.R. 1720(a) R.2024 d.078, effective August 19, 2024.

CHAPTER EXPIRATION DATE

<Chapter 5, Real Estate Commission, expires on January 24,2030.>

Current through amendments included in the New Jersey Register, Volume 57, Issue 15, dated August 4, 2025.
Some sections may be more current, see credits for details.

N.JA.C. 11:5-3.16, NJ ADC 11:5-3.16

End of Document « 2023 Thomson Reuters. No claim 1o origingl U.S. Government Works.

WESTLAW © 2025 Thomson Reuters. No claim to original U.S. Government Works. 3
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1. Can I form an LLC to receive my real estate commissions? Answer
Do I need to be the owner of the entity I'm registering? Answer

As a real estate licensee, is it required that I establish and register an entity to receive my
commissions? Answer

W

Can I register more than one entity to receive commissions? Answer

Can more than one licensee register the same entity? Answer

4
5

6. What if my entity is formed outside of New Jersey? Answer

7 What documents are required to register my entity? Answer

8 Does the entity registration expire or need to be renewed? Answer

9 What happens if I make changes to my entity after registration? Answer

10. Is there a fee to register my entity? Answer

11. Can a referral agent register an entity? Answer

12. Can a Broker of Record register an entity? Answer

13. Will my Broker of Record be notified when my entity registration is approved? Answer

14. Do I need to renew my entity registration when I renew my license? Answer

15. Once I submit the application and make the payment, can my broker begin to pay my
commission income through the entity immediately? Answer

16. Can I register an entity for members of my team to use to deposit commission income?
Answer

17. If I bave an entity registered and I transfer my license to another brokerage office, what
happens to my registration? Answer

1.Can I form an LLC to receive my real estate commissions?

Yes. A salesperson, including a salesperson licensed with a real estate referral company (commonly referred
to as ‘referral agent’), or broker-salesperson may form a limited liability company (LLC) or other entity and
register it with the Real Estate Commissicn to receive commission income or other valuable economic
consideration. Such registered entity may receive a commission or other valuable consideration from a broker.

2. Do I need to be the owner of the entity I'm registering?



Yes. You must have an ownership interest (e.g., be a member, partner, or shareholder) in the entity you wish
to register.

3. As a real estate licensee, is it required that I establish and register an entity to receive my
commissions?
No. The establishment of an entity is a voluntary option for all eligible licensees. It is not mandatory. A broker
may still pay an individual salesperson or broker-salesperson directly. However, to be paid through an entity,
the entity must be registered with the Real Estate Commission.

4. Can I register more than one entity to receive commissions?

No. You are only allowed to register one entity at any time.

5. Can more than one licensee register the same entity?

No. Each registered entity can be registered by only one salesperson or broker-salesperson.

6. What if my entity is formed outside of New Jersey?

You may register a foreign entity (i.e., an entity formed outside of New Jersey), but it must be:

+ Registered to do business in New Jersey, and
« In good standing with its home state and New Jersey Department of the Treasury.

7. What documents are required to register my entity?

You'll need to submit:

« The entity's full legal name

+ A Standing Certificate (dated within 30 days) from the New Jersey Department of the Treasury

« A Certificate of Formation (for New Jersey formed entities) or a Certificate of Authority (for entities
formed in a jurisdiction other than New Jersey)

« Credit card information for payment of the required registration fee of $50

8. Does the entity registration expire or need to be renewed?

An approved entity registration automatically remains active with the renewal of your real estate license.
However, it will expire if:

» Your license is revoked.

+ Your license lapses and is not reinstated in time.

« You request to terminate the registration.

« If you later reinstate your license, you must re-register the entity before it can receive any commission
or payment.

9. What happens if I make changes to my entity after registration?

You must notify the Real Estate Commission within 30 days if there are material changes, such as:

« You no longer own or are associated with the entity.
« The entity merges or dissolves.
« The entity falls out of good standing.



« For foreign entities, if its New Jersey authority is revoked.

10. Is there a fee to register my entity?

Yes. The registration requires payment of a $50 fee.

11. Can a referral agent register an entity?
Yes. A Salesperson Licensed with a Real Estate Referral Company (commonly referred to as 'referral agent’)
can register an entity.

12. Can a Broker of Record register an entity?

No. A Broker of Record is not eligible to register an entity for compensation payments.

13. Will my Broker of Record be notified when my entity registration is approved?

Yes. The Broker of Record is notified via email.

14. Do I need to renew my entity registration when I renew my license?

No. If your license is renewed, your entity registration remains in place.

15. Once I submit the application and make the payment, can my broker begin to pay my
commission income through the entity immediately?

No. All applications must go through the approval process. Following application submission and review by the
Real Estate Commission, you will receive an email notifying you of the status: approval, a request for
additional documentation, or denial. The entity is considered registered only after you have received an email
confirming approval.

16. Can I register an entity for members of my team to use to deposit commission income?

No, an entity can only be registered by a single licensee and only that licensee can use it for the purpose of
receiving commission income into the entity’s account.

17. If I have an entity registered and I transfer my license to another brokerage office, what
happens to my registration?

Your entity registration approval is associated with your real estate license and will still be valid for your new
broker to pay commissions to, however, you will need to provide your new broker with your registration
approval letter that was emailed to you.

OPRA is a state law that was enacted to ' . . You will need to download the latest version of
OPRA|Gpan give the public greater access to | GesAdobe Adobe Acrobat Reader in order to correctly
PubllicflecordsAgt government records maintained by public Reader ! view and print PDF (Portable Document
agencies in New Jersey. | - Format) files from this web site.
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Practical Law-

Non-Compete Laws: New Jersey

JAMES P. FLYNN AND D
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\ Search the Respurce 1D numbers in blue on Westlaw for more. |

A Q&A guide to non-compete agreements
between employers and employees for private
employers in New Jersey. This Q&A addresses
enforcement and drafting considerations for
restrictive covenants, such as post-employment
covenants not to compete and non-solicitation
of customers and employees. Federal, local, or
municipal law may impose additional or different
requirements. Answers to questions can be
compared across a number of jurisdictions (see
Non-Compete Laws: State Q&A Tool).

OVERVIEW OF STATE NON-COMPETE LAW

'. 1. If non-competes in your jurisdiction are governed by '|
| statute(s) or regulation(s), identify the state statute(s) or '

. regulation(s) governing:

| » Non-competes in employment generally. |
L. Non-competes in employment in specific industries of professions.

GENERAL STATUTE AND REGULATION

In New Jersey, there is no state statute or regulation governing non-
competes in employment generally.

INDUSTRY- OR PROFESSION-SPECIFIC STATUTE OR REGULATION
Lawyers: N.J. RPC 5.6

Non-compete agreements in the legal industry are governed by N.J.
RPC5.6.
Licensed Psychologists: N.J.A.C.13:42-10.16

Non-compete agreements for psychologists licensed by the New Jersey
Board of Psychological Examiners are governed by N.J.A.C.13:42-10.16.

« 2020 Thomson Reuters. All rights reserved.

Resource 1D: 1-505-9155

ANIEL R. LEVY, EPSTEIN BECKER & GREEN, P.C.,
WITH PRACTICAL LAW LABOR & EMPLOYMENT

| 2. For each statute or regulation identified in Question 1, ‘
identify the essential elements for non-compete enforcement |
and any absolute barriers to enforcement identified in the '

| statuteor regulation. |

GENERAL STATUTE AND REGULATION

In New Jersey, there is no state statute or regulation governing
non-competes in employment generally.

INDUSTRY- OR PROFESSION-SPECIFIC STATUTE OR REGULATION
Lawyers: N.J. RPC 5.6
A lawyer cannot offer or make:

® A partnership or employment agreement restricting lawyers from
practicing law after ending the relationship, except for agreements
concerning retirement benefits.

@ A settlement agreement restricting lawyers from practicing law.
(N.J.RPC5.6)

Licensed Psychnlogists: N.J.A.C.13:42-10.16

A licensed psycnologist cannot enter into an agreement that
interferes with ar restricts a client's ability to see the client’s
preferred therapist (N.J.A.C.13:42-10.16; Comprehensive
Psychology Sys.. P.C. v. Prince, 375 N.J. Super. 273, 276-77
(App. Div. 2005}).

COMMON LAW
A non-competé ajreement must be reasonable in scope and

duration.

To determine if a 1on-compete covenant is reasonable, courts use a
three-prong test. Under the test, the emptoyer must show that the
restriction:

Is necessary to protect the employer's legitimate interests.

« Does not cause undue hardship on the former employee.

s |s not against the public interest.

(Maw v. Advanced Clinical Commc'ns, Inc., 179 N.J. 439, 447 (2004);
Solari Indus. v. Malady, 55 N.J. 571, 576 (1970).)

the anaw 1 COMDnIT

“ THOMSON REUTERS’




Non-Compete Laws: New Jersey |

Legitimate Interest

An employer has a legitimate interest in protecting:
a Customer relationships.

a Trade secrets.

a Confidential business information.

(Coskey’s Television & Radio Sales & Serv., Inc. v. Foti, 253 N.J. Super.
626, 636 (App. Div. 1992).)

If a party is a physician, an employer also has a legitimate interest in
protecting:

m Patient referral bases.
e Confidential business information (for example, patient lists).
& Return of investment on training.

(Cmty. Hosp. Grp., Inc. v. More, 183 N.J. 36, 58 (2005).)

Non-healthcare employers have sought to protect similar interests in:

® The printing industry (Nat’l Reprograhics, Inc. v. Strom, 621 F. Supp.
2d 204, 215-16 (D. N.J. 2009).

m Ice skating trainer instruction (Davidovich v. Israel Ice Skating, 446
N.J. Super. 127,159 (App. Div. 2016).

Courts look for a relationship between an employer’s legitimate
interest and the consideration offered in exchange for signing a
non-compete. A non-compete will be held unenforceable where
the primary purpose is clearly its anticompetitive effect and where
the employer did not condition signing on consideration logically
related to a recognized legitimate interest. (Coskey’s, 253 N.J. Super.
at 635-36; ADR, LLC v. Rafferty, 923 F.3d 13, 123 (3d Cir. 2019).)

Certain stock options were found to protect a legitimate business

interest where:

a The stock options were not conditioned on anything other than
signing a non-compete.

a The stock options were only offered to high-performing employees.

a Employees were not penalized for rejecting the stock option if they
did not sign a non-compete.

(ADP, 923 F.3d at 123-25.)

Undue Hardship

When determining whether a non-compete causes undue hardship,
a court considers:

= The likelihood that the employee will find other work in the
employee’'s field.

» The restriction’s burden on the employee.
(Cmty. Hosp., 183 N.J. at 59.)

A court is less likely to find undue hardship if the employee terminates
the employment relationship because the employee’s actions caused
the restriction to go into effect (Cmty. Hosp., 183 N.J. at 59)).

Public Interest

New Jersey courts balance the public's right to freely access
professional advice with the employer’s legitimate patient or
client relationships. For example, a court balanced a hospital's
interest in protecting its referral bases with the potential public

2

harm in preventing a neurosurgeon from working in an area with a
neurosurgeon shortage (Cmty. Hosp., 183 N.J. at 57-62).

ENFORCEMENT CONSIDERATIONS

= e e ———————agers

I 3. If courts in yourjurisdlctlon dlsfavor or generally declineto
| enforce non-competes, please identify and briefly describe the |
key cases creatlng relevant precedent in your ju jurisdictlon

New Jersey courts generally only enforce restrictive covenants if they

are reasonable in scope and duration (Cmty. Hosp., 183 N.J. at 56-57).
As New Jersey disfavors restraints on trade, restrictive covenants are

narrowly construed (see J.H. Renarde, inc. v. Sims, 312 N.J. Super. 195,
205-06 {Ch. Div. 1998)).

4, Wthh party bears the burden of proof in enforcement of non-
' competes in yourjurlsdlctlon7

Under New Jersey law, the employer has the burden of proof to show
that the covenant is reasonable (see Cmty Hosp 183 N.J. at 45- 46)

; 5 Are non- competes enforceable in your 1ur|sd|ct|on if
the employer, rather than the employee, terminates the
: employment relationship?

B )

New Jersey courts have held that an employer may enforce a non-
compete if the employer terminated the relationship. For example:

® A restrictive covenant was enforced against a discharged employee
(Hogan v. Bergen Brunswig Corp., 153 N.J. Super. 37, 41-44 (App.
Div. 1977)).

& A restrictive covenant against an employee whose employment
contract was not renewed was enforced (Pierson v. Med. Health
Ctrs,, PA., 183 N.J. 65, 68-70 (2005)).

However, a non-compete is not enforced after termination if it
conflicts with the agreement terms (see All Quality Care, Inc. v. Karim,
2005 WL 3526089, at *3-4 (N.J. Super. Ct. App. Div. Dec. 27, 2005)).

A court may consider the reasons for discharge in assessing whether
and to what extent to enforce a restrictive covenant. If a restriction
creates an undue hardship, a court may not enforce it regardless

of the reason for termination. Determining whether a hardship is
undue often requires an examination of the underlying reasons for
termination. (See Cmty. Hosp., 183 N.J. at 59.)

BLUE PENCILING NON- COMPETES

6 Do courts in yourjunsdlctmn lnterpreting non- competes [
| have the authority to modify {(or blue pencil) the terms of the
restnctions and enforce them as modllled"

e —_ AW E.F T — J

A New Jersey court may modify or blue pencil an overbroad
covenant when it is reasonable to do so (Solari Indus., 55 N.J. at
585). For example:

® A neurosurgeon’s non-compete restriction was reduced from
30 miles to 13 miles because a hospital located outside the
13-mile radius had a neurosurgeon shortage and keeping the
neurosurgeon from working at that hospital violated public policy
(Cmty. Hosp., 183 N.J. at 60-63).

& 2020 Thomson Reuters. All rights reserved.



& A sales employee’s non-solicit restriction was limited to only
the existing customers of the former employer, not to potential
customers (Platinum Mgmt., Inc. v. Dahms, 285 N.J. Super. 274,
296-99 (Law Div. 1995)).

a A federal court applying New Jersey law, though finding the
geographic scope of the non-compete provision in a franchise
agreement to be overbroad, elected not to blue pencil the
agreement because:

* there was no testimony or affidavit explaining how a more limited
covenant could reasonably protect the franchisor's legitimate
interests; and

* the franchisees already agreed to five types of injunctive relief,
which the court found to be sufficient to protect the franchisor's
legitimate interests.

a {Lawn Doctor, Inc. v. Rizzo, 2012 WL 2505537, at *3 (D. N.J. June 27,

2012).)

CHOICE OF LAW PROVISIONS

7 WII.I ch0|ce of law provisions contalned in non- competes
be honored by courts interpreting non-competes in your
jurisdiction?

Contractual choice of law provisions are generally enforced unless the
chosen state's law violates New Jersey public policy (Kalman Floor Co.,
Inc. v. Joseph L. Muscarelle, Inc., 196 N.J. Super. 16, 21 (App. Div. 1984)).
For example:

2 A federal court applying New Jersey law upheld a choice of law
provision because:

s the parties did not object; and
= the provision did not violate New Jersey public poticy.

® (Meadox Meds., Inc. v. Life Sys., Inc., 3 F. Supp. 2d 549, 551
(D. N.J.1998))

@ A choice of law provision was upheld because there was no
significant difference between the two states’ laws (Raven v. Klein
& Co., Inc,, 195 N.J. Super. 209, 213 (App. Div. 1984)).

REASONABLENESS OF RESTRICTIONS

8 What constltutes suffIC|ent consideration in yourjurlsdlctlon
| to support a non- compete agreement?

Under New Jersey law, sufficient consideration for a non-compete
agreement includes:

# An employment offer.

% A promise of continued employment,
= Continued at-will employment.

# A change in the employment terms.

For example:

= A non-compete signed at hire was supported by adequate
consideration (A.T. Hudson & Co. v. Donovan, 216 N.J. Super. 426,
431-32 (App. Div. 1987)).

€ 2020 Thomson Reuters, All rights reserved
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s An employee’s continued employment for three years after signing
the non-compete was adequate consideration (Hogan, 153 N.J.
Super. at 42-43).

& A contract with new terms signed during the term of employment
was enforced. However, the court did not discuss consideration.
(Solari Indus., 55 N.J. at 585.)

9 What constitutes a reasonable duration of anon- compete
restrlctlon in yourjunsdlction?

In New Jersey, a reasonable duration depends on the facts of the
case (see Karlin v. Weinberg, 77 N.J. 408, 421 (1978)). For example, a
restrictive covenant was limited to the period needed for an employer
or any new associate to demonstrate the associate’s effectiveness to
the patients (Karlin, 77 N.J. at 423).

Courts have regularly enforced time restrictions of one to five years.
For example:

= A physician’s two-year non-compete restriction was enforced
because the physician did not challenge the restriction’s
reasonableness (Pierson, 183 N.J. 65, 69 (2005)).

a A five-year non-compete restriction was enforced, as the court
considered five years in general a reasonable duration for a non-
compete restriction (Rubel & Jensen Corp. v. Rubel, 85 N.J. Super.
27, 34-35 (App. Div. 1964)).

& A nine-month non-compete restriction was enforced because
there was no evidence that it was unreasonable (L.H. Renarde, inc
312 N.J. Super. at 201-04).

a A federal court applying New Jersey law

» determined that blue penciling the non-compete agreement would
cause additional harm to the former employer’s business; and

¢ noted that two-year restrictive covenants are generally found to
be reasonable in New Jersey.

a (Stryker v. Hi-Temp Specialty Metals, Inc., 2012 WL 715179, at *7
(D. N.J. Mar. 2, 2012).)

; 10 What constitutes a reasonable geographlc non- compete
i restnctlon in vourjurlsdlctlon7

. ——— ¢

In New Jersey, a reasonable geographic restriction depends on the
facts of the case (Karlin, 77 N.J. at 422). For example:

@ A non-compete restricting a former employee’s business
activities in 11 counties was upheld, even though the employer
did not conduct business in all the counties, because the parties
reasonably thought that the employer would expand to the entire
area (Rubel & Jensen Corp., 85 N.J. Super. at 34-35),

® A federal court applying New Jersey law enforced a non-compete
without geographic limitations where the employer’s business
included making nationwide calls (Scholastic Funding Group,
LLCv. Kimble, 2007 WL 1231795, at *5 (D. N.J. Apr. 24, 2007)).

& A 30-mile non-compete against a neurosurgeon was
unreasonable, as preventing the neurosurgeon from working at a
neighboring hospital with a neurosurgeon shorlage was against
public policy (Cmty. Hosp., 183 N.J. at 60-62).
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= A federal court applying New Jersey law held that a 38-state
restriction against the operation of a competing lawn care
business by a company’s former franchisees was unreasonable
given that the former franchisees had operated a franchise in a
relatively small area in only one state (Lawn Doctor, Inc., 2012 WL
6156228, at *5 (D. N.J. Dec. 11, 2012)).

11. Does your jurisdiction regard as reasonable non-competes
that do not include geographic restrictions, but instead include

| other types of restrictions (such as customer lists)? :

In New Jersey, a non-compete covenant limited to the employee’s
clients is a reasonable alternative to a geographic limit (Solari Indus.,
S5 N.J. at 586). For example:

a A non-compete prohibiting an employee from soliciting or
accepting business from the former employer’s customers was
enforced. The non-compete did not have a geographic limitation
and was limited to a specific product. (Platinum Mgmt., 285 N.J.
Super. at 292-99.)

a A federal court applying New Jersey law held that a non-compete
targeted to specific customers is reasonable, even if there are no
geographic restrictions (Pathfinder, LLC v. Luck, 2005 WL 1206848,
at *7 (D. N.J. May 20, 2005).

However, a non-compete may be deemed unreasonable if it prevents
a former employee from soliciting clients who:

= Developed a relationship with the former employee before the
employee worked for the employer.

= Did not do business with the employer.
(Coskey’s, 253 N.J. Super. at 635-36.)

For example:

& A non-compete prohibiting a former employee from competing
with the employer in the employer’s present and future marketing
area was rejected. The former employee developed relationships
with potential clients in the areas before the employee worked for
the employer. Therefore, the employer did not have a legitimate
business interest in those relationships and the employee would
suffer undue hardship from the restriction. (Coskey’s, 253 N.J.
Super. at 635-36.)

s A federal court applying New Jersey law rejected a non-solicitation
agreement because the distributor created its own custorner
relationships without the company'’s help (Meadox Meds., Inc., 3 F.
Supp. 2d at 552-53). .

12. Does your jurisdiction regard as reasonable geographic

| restrictions {or substitutions for geographic restrictions) that

| are not fixed, but instead are contingent on otherfactors?

In New Jersey, restrictions prohibiting an employee from soliciting
or accepting business from the former employer’s customers may
be substituted for geographic limitations (Platinum Mgmt., 285 N.J.
Super. at 292-99).

For more information on geographic restrictions, see Questions 10
and 1.

| 13. If there is any other important legal precedent in the area

of non-compete enforcement in your jurisdiction not otherwise |
| addressed in this survey, please identify and briefly describe the i
' relevant cases. i

A federal court applying New Jersey law considered a former
employee’s claim for a preliminary injunction preventing the employer
from enforcing a non-compete agreement as currently written. The
employee also asked for declaratory relief in the form of blue penciling
the agreement. Though the employee had not yet created a competing
business, the court determined that the claims could proceed once:

The employee had a plan to form a competing business.

z The planned business operation was not contingent on any
funding issues related to hiring additional employees.

(Stryker, 2012 WL 715179, at *5.)

The New Jersey Supreme court held that an employer's decision

to terminate an employee based on her refusal to execute a non-
competition agreement as a condition for continued employment

is not covered under the New Jersey Conscientious Employment
Protection Act (CEPA) (N.J.S.A. 34:19-1 to 34:19-8). Under the CEPA,
employers cannot retaliate against an employee who objects or
refuses to participate in any activity, policy, or practice that the
employee reasonably believes is against public policy. The court held
that the CEPA did not apply in this case because:

@ The employee’s dispute with the employer about the
reasonableness of the non-compete’s terms was private in nature.

a There is no clear mandate as to non-competes under New Jersey law.
2 The non-compete agreement does not affect:

« public health;

* public safety;

» public welfare; or

« protection of the environment.

(Maw, 1779 N.J. at 445-46.)

The Superior Court of New Jersey, Appellate Division, addressed
whether:

a A break in employment triggered the start of a post-employment
restriction period.

® A restrictive covenant automatically renews on an employee’s
rehiring.

(Truong, LLC v. Tran, 2013 WL 85368 at *6-7 (N.J. Super. Ct. Jan. 9, 2013))

The court concluded that the restrictive covenant begins to run when
an employee terminates the employee's employment, regardless of
cause. To revive the rights under the initial agreements, the employer
and the employee would have had to reach a new agreement. In this
case, the employee left in 2009 and the restrictive covenant expired
two years later. The agreement did not “spring back to life” simply
because the employee returned to work after an alleged breach.
(Truong, 2013 WL 85368, at *6-11)

Employers must be diligent in documenting their agreements.

: 2020 Thoinson Reuters, All fights reserved.
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14. What remedies are available to employers enforcing non-

| competes?
A New Jersey court may award an employer:

& Tort damages.

a Lost profits,

® |ncidental damages.

& Injunctive relief.

(Platinum Mgmt., 285 N.J. Super. at 306-09.)

Damages that were foreseeable are only awarded when the non-
compete was executed (Totaro, Duffy, Cannova & Co., LLC v. Lane,
Middleton & Co., LLC, 191 N.J. 1,13-14 (2007)). For example:

a A $250,000 award to an employer for the employee’s contract
breach and $75,000 for attorneys’ fees (Pierson, 183 N.J. at 69-70).

# An employer was awarded lost profits and incidental damages,
including:
» lost profits from the former employee’s solicitation of the
employer’s workers;
= recruiting and training costs for the new employees; and
= training costs of the departed employees.

w (Wear-Ever Aluminum Inc. v. Townecraft Industries, Inc., 75 N.J.
Super. 135, 150-51(Ch. Div. 1962).)

' 15. What must an employer show when seeking a preliminary
injunction for purposes of enforcing a non-compete?

To obtain a preliminary injunction in New Jersey, the applicant must
prove:

= |rreparable harm.
& A reasonable probability of success on the merits.
= The balance of the parties’ relative hardships favors the applicant.

(Klabin Fragrances, inc. v. Hagelin & Co., Inc., 2005 WL 1502254, at
*1-2 (N.J. Super. Ct. Ch, Div. June 24, 2005).)

Irreparable harm is harm that cannot be adequately compensated
by money damages (Klabin Fragrances, 2005 WL 1502254, at *5).
Examples include:

= Improper trade secret use.

® [njury to a business.

= Destruction of a business.

OTHER ISSUES

6. Apart from non-competes, what other agreements are
| used in your jurisdiction to protect confidential or trade secret
| information?

Non-Compete Laws: New Jersey

NON-SOLICITATION AGREEMENTS

New Jersey courts analyze non-solicitation agreements as a covenant
not to compete because of their similar purpose and effect (see A.T.
Hudson, 216 N.J. Super. at 431-32).

However, New Jersey courts do recognize that non-solicitation
agreements are often a less restrictive means of protecting the

same interests that non-compete agreements protect. A full
non-compete is often unnecessary where the protectable interest
involves customer lists rather than a particular technology. A ban on
solicitation may adequately protect an employer’s interest in avoiding
exploitation of a confidential customer list. (Truong, 2013 WL 85368,
at *10.)

NON-DISCLOSURE PROVISIONS

New Jersey courts enforce reasonable non-disclosure provisions
(Raven, 195 N.J. Super. at 213).

HOLDOVER CLAUSES

Holdover clauses require an employee to assign the employee’s
right, title, and interest in any invention the employee made during
employment. New Jersey courts analyze holdover clauses similar to
non-competes (Ingersoll-Rand Co. v. Ciavatta, 10 N.J. 609, 623-28
(1988); see Question 3 ).

i 17. Is the doctrine of inevitable disclosure recognized in your
jurisdiction?

New Jersey has adopted the doctrine of inevitable disclosure.
Injunctive relief against a former employee if the employee:

w Has access to a former employer's trade secrets.
a Will likely use the employer's trade secrets in the employee’s new
position.

(Nat'l Starch & Chem. Corp. v. Parker Chem. Corp., 219 N.J. Super. 158,
162-63 (App. Div. 1987).)
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7 Areas To Watch As FTC Ends Push For A

Noncompete Ban

By Jesse Coleman, Yumna Khan and Dawn Mertineit (October 28, 2025, 4:28 PM EDT)

On Sept. 5, effectively ending its ambitious attempt to implement a nationwide
ban on most noncompete agreements, the Federal Trade Commission
voluntarily dismissed its appeals in two pivotal cases — Ryan LLC v. FTC in
the U.S. Court of Appeals for the Fifth Circuit and Properties of the Villages v.
FTC in the U.S. Court of Appeals for the Eleventh Circuit.

While this may be the end of the FTC's efforts to globally ban noncompetes
between employers and workers, recent FTC initiatives show the agency's
efforts to regulate noncompetes on a case-by-case basis is just beginning.

The regulatory effort to ban all noncompetes between employers and workers
began in January 2023, when the FTC proposed its sweeping noncompete
rule,[1] citing concerns about the impact of these restrictive covenants on
wages, innovation and worker mobility.

|
Following a public comment period, the noncompete rule was finalized in April
2024,[2] but was immediately met with legal challenges. In August 2024,
federal courts in Texas and Florida enjoined or set aside enforcement of the
noncompete rule, both of which the FTC appealed.[3]

The FTC's September decision to voluntarily dismiss its appeals in these cases
marks another sharp reversal under its new Republican-led leadership and
signals a broader retreat from the more aggressive regulatory posture of
former FTC Chair Lina Khan.

This move also echoes the June 28, 2024, dissent by Andrew Ferguson, the
current FTC chairman, and Melissa Holyocak, an FTC commissioner, and aligns
with recent signals from the administration favoring targeted enforcement
actions to invalidate overbroad covenants over sweeping rulemaking.

While the noncompete rule may be dead, the FTC is not done with
noncompetes. Employers should brace for focused crackdowns, joint task
forces and case-by-case scrutiny.[4]

Some examples of recent case-by-case scrutiny include a Sept. 4 enforcement
action against Gateway Services Inc., a pet cremation company, for imposing
sweeping noncompetes on practically all employees as well as warning letters
to major healthcare employers and staffing companies urging them to revise
overly broad employment agreements.[5]

Jesse Coleman

—

Dawn Mertineit

These actions, coupled with a Sept. 4 public inquiry into noncompete practices "to better understand
the scope, prevalence, and effects of employer noncompete agreements, as well as to gather
information to inform possible future enforcement actions," signal a new era of targeted enforcement

by the FTC.[6]

Noncompetes that are narrowly tailored to support a legitimate business interest are still enforceable
in all but a few states. Nevertheless, with dozens of bills in play across state legislatures to narrow or



eliminate noncompetes, the legal framewsrk for restrictive covenants is shifting fast.

Employers who do not want to be caught without protections for their legitimate business interests
should explore supplementing their nonccmpetes with practical, enforceable alternatives in seven
areas. These areas are discussed below, accompanied by tips for practitioners.

1. Nonsolicitation Provisions

These provisions restrict former employeas from soliciting or recruiting company clients or employees
from joining a competitor. Courts in most jurisdictions tend to uphold these provisions more readily
than noncompetes, given their narrower scope, although some jurisdictions treat them the same as
noncompetes. Tips in this area include the following.

Define key terms with precision.

"Solicitation" should encompass direct outreach, e.g., calls, and e-mails; indirect contact, e.g.,
referrals; and online engagement; e.g., LinkedIn messages, although prohibitions on LinkedIn posts
to an individual's entire network are generally unenforceable.

"Client" should refer to those current, prospective or former clients with whom the employee had
direct dealings, influence or responsibility. Similarly, "Employee" should refer to those current,
prospective or former employees with whom the employee had material contact.

Avoid overbreadth. ‘

Blanket restrictions covering all company clients or employees are disfavored.

Use reasonable durations. :
Courts typically find one to two years acceptable.
2. Garden Leave Clauses

These clauses require employees to give advance notice before resigning and stay on the company's
payroll during the notice period. Tips for usage include the following.

Draft with specificity.

Spell out the notice period, compensation and benefits, and any limitations on duties or access during
the notice period.

Apply selectively.

Use garden leave for roles involving sensitive information, strategic planning or client relationships.
3. Trade Secret Protections

Trade secrets — protected under both state law and the federal Defend Trade Secrets Act — include
proprietary formulas, customer lists, pricing strategies and other confidential business information.
Misappropriation can trigger injunctive relief and monetary damages. Practice tips for deployment of
such protections follow.

Define and document.

Clearly define what qualifies as a trade secret (e.g., formulas, customer lists and pricing strategies)
and maintain an internal inventory of protected information.

Train consistently.

Provide onboarding and annual training on trade secret policies and employee obligations.



Monitor access.

Use audit logs and role-based controls to detect unauthorized activity or potential leaks.

Use targeted agreements.

Require employees to sign confidentiality agreements that explicitly cover trade secrets.
Offboard diligently.

Remind departing employees of their continuing obligations, revoke access immediately and
document the exit process. Consider conducting forensic reviews of company-issued devices and

accounts (or at least obtaining a forensic image for later analysis if necessary) where the departing
individual was a key employee.

4. Nondisclosure Agreements

Nondisclosure agreements, or NDAs, are foundational tools that prohibit employees from disclosing or
misusing confidential, proprietary, and/or trade secret information. Practice tips follow.

Define key terms with precision.

Describe what constitutes confidential, proprietary, and/or trade secret information by providing
concrete examples — e.g., business strategies, financial data, customer lists and pricing strategies.

Tailor appropriately.

Customize NDAs based on the employee's access level and responsibilities. While NDAs are more
readily enforced than noncompetes or nonsolicitation provisions, cverbroad NDAs that define even
public information as "confidential" may be struck down.

5. Golden Parachutes and Severance Incentives

These incentives offer financial compensation upon departure, often conditioned on compliance with
postemployment restrictions. These tools deter employees — especially executives — from joining
competitors or misusing sensitive information.

Draft with specificity.

Spell out the conditions, payment structure and clawback provisions.

Limit appropriately.

Reserve golden parachutes for executives or employees with access to confidential, proprietary or
trade secret information.

Tie in for effectiveness.

Make severance or bonus payments conditional on compliance with NDAs, nonsolicitation clauses or
other postemployment obligations.

6. Training Repayment Agreements

These agreements require employees to repay training costs if they leave the company within a
certain period after receiving employer-spensored training.

Practice tips include ensuring the repayment amount is reasonable and reflects actual costs and
avoiding the use to these agreements as disguised noncompetes.

7. Intellectual Property Assignment Agreements



These agreements ensure that any inventions, designs or creative works developed during
employment are the property of the employer.

Practice tips include: requiring employees to disclose and assign all IP created during employment,
including postemployment cooperation clauses for patent filings or litigation, and ensuring the
agreement complies with state-specific IP laws.

Conclusion

While the above offers employers some helpful guidance, there is no one-size-fits-all solution.
Employers should work to develop robust protections, including alternative measures to supplement
noncompetes, based on their jurisdiction and individual needs to ensure such measures pass legal
and regulatory scrutiny.

Jesse M. Coleman is a partner, Yumna Khan is an associate and Dawn Mertineit is a partner at
Seyfarth Shaw LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of their
employer, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is
for general information purposes and is not intended to be and should not be taken as legal aavice.

[1] https ://www.ftc.gov/news-events/news/press-releases/2023/0 1/ftc-proposes-rule-ban-
noncompete-clauses-which-hurt-workers-harm-competition,

[2] https ://www.ftc.gov/news-events/news/press—releases/2024/04/ftc-announces-rule-banning-
noncompetes.

[3] htt.ps://www.seyfarth.com/news-insight's/federal—texas-court—sets-aside-with-nationwide-effect-
the-ftc-rule-banning-non-

competes.html and https://www.tradesecretslaw.com/2024/08/articles/ftcs—crackdown-on—non—
competes/more—bad-news-for-the-ftc-federal—court-in-rorida-enjoins-enforcement-of-non-compete-
ban/.

[4] https://www.tradesecretslaw.com/2025/03/articles/ftcs-crackdown-on-non-competes/ftc-
Iaunches-joint-task-force-to-investigate-and-prosecute-non-compete-agreements-as-ftc-chairman—
declares-the-gop-a-workers-party/,

[5] https ://www.ftc.gov/news-events/news/press-releases/2025/09/ftc-takes-action-protect-
workers-noncompete-agreements;
https://www.ftc.gov/news-events/news/press-releases/2025/09/ftc-chairman-ferg uson-issues-
noncompete-warning—letters-healthcare—employers-stafﬁng-companies.

[6] https://www.ftc.gov/news-events/news/press-releases/2025/09/federal-trade-commission-
issues-request-information-employee-noncompete- _
agreements, https://www.ftc.gov/system/ﬁles/ftc:_gov/pdf/2025-Noncompete-RFI.pdf/.
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NJ Appellate Ruling Addresses the = .
Scope and Enforceability of Restrictive
Covenant Agreements

Charles J. Vaccaro
Greenbaum, Rowe, Smith & Davis LLP Client Alert
August 16, 2019

A recent published decision by the Superior Court of New Jersey,
Appellate Division aims to provide clarity and uniformity in analyzing the
enforceability of restrictive covenant agreements (RCAs) in the
employment context. Employers who wish to enforce such agreements
against former or departing employees should familiarize themselves
with the Appellate Division’s ruling in ADF, LLC v. Kusins, which is
summarized in this Alert.

In this case, which involved six consolidated actions, ADP filed suit
against six former employees for allegedly violating their respective RCAs
to varying degrees after they voluntarily resigned from ADP and obtained
employment with a direct competitor. ADP provides business outsourcing
and software services pertaining to human resources, payroll, taxes and
benefits administration to thousands of companies worldwide. In an
effort to protect its “confidential business interests,” ADP imposed a two-
tiered system of restrictive covenants on its sales representatives.

In the first tier, when initially hired, all sales representatives were required
to sign a sales representative and nondisclosure agreement containing
“general non-compete and non-solicitation provisions that [were]
narrowly tailored in scope and geographical region, and prevent[ed]
employees from saliciting any clients the employee had contact with at
ADP for twelve months after terminating their employment.”

ADP offered its top-performing sales representatives the option to
participate in a stock option incentive program. However, as a condition
to participating in the program, the sales representatives were required to
agree to and sign a second tier RCA that was more rastrictive than the
first tier RCA. The second tier RCA “prevented employees from soliciting
any actual or praspective ADP client, regardless of the employee’s
geographical location or personal contact with the client, for a twelve-
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month period after termination.” Further, violation of the second tier RCA tolled its time limitation and
permitted ADP to collect its legal costs and fees incurred in its enforcement.

At the trial court level, all six of the top-performing former employees filed motions for summary
judgment in their respective cases, contending that the second tier RCAs they signed were unenforceable.
Although the trial court decisions varied, each judge generally ruled in the former employee’s favor and
found that the second tier RCAs were either overly broad or unenforceable. ADP filed an appeal.

The Appellate Division reversed the trial court decisions, finding that the second tier RCAs were
enforceable after engaging in “blue-penciling” — a term used to describe the court’s modification or
tailoring of a RCA. The three-judge panel first recognized the longstanding principle that “a determination
of the enforceability of a restrictive covenant requires a court to balance the employer’s need to protect its
legitimate interests against the hardship placed on the employee by the agreement.” The panel noted that
“[aln employer’'s legitimate interests include the protection of trade secrets or proprietary information, as
well as customer relationships,” but that the restrictions protecting those interests must be “reasonable in
duration, area, and scope of activity,” not impose an undue hardship on the employee and not be
injurious to the public.

In considering ADP’s two-tiered system, the Appellate Division approved of ADP’s efforts to impose
heightened restrictions on upper level employees under the circumstances, finding that ADP’s “top-
performing employees” — who received additional training, had significant client contact, and had ready
access to specialized information ~ “have the greatest potential to damage ADP’s relationship with its
current and prospective clients.” Nevertheless, the Appellate Division found that the second tier RCAs'
non-compete and non-solicitation clauses were unreasonable as written. To make the agreement
enforceable and to protect ADP’s legitimate business interests, the panel scaled down the scope and
breadth of the provisions to make them enforceable.

The Appellate Division found that the second tier RCA's provision that prevented an employee “from
soliciting business from all of ADP’s 620,000 existing clients, not just those the employee had substantial
dealings with or acquired knowledge about while at ADP” was unreasonable, explaining “that restrictive
language is untenable as an ADP employee could not possibly know all of ADP’s actual clients.” As a
result, the panel blue-penciled the provision to “prevent an employee from having any dealings with
existing ADP clients that the employee was actively involved with or whose names the employee learned
during his or her employment.”

Next, the Appellate Division found that the second tier RCA's provision that “prohibits a former employee
from soliciting any prospective client that ADP ‘reasonably expects’ to provide business to within the two-
year period following the employee’s departure” was overly broad and created an undue hardship. The
Appellate Division reasoned that “[d]lue to the breadth of ADP’s worldwide reach, any company
defendants approach might be a potential ‘prospective’ ADP client,” and, thus the panel could not
“envision any practical manner in which defendants could conduct business without offending this
provision.” As such, the panel limited the provision to only those prospective clients a former employee

Iselin | Roseland | Red Bank | New York
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had gained knowledge of while at ADP and who “directly or indirectly solicits that client after leaving and
working for a competitor.”

Finally, the Appellate Division held that the second tier RCA's provision that “blocks a former employee
from working with a competing business and selling the same services in the geographic area in which
they worked while at ADP” was reasonable, finding that “the inclusion of a geographic restriction is
common and a reasonable component of an RCA.” The panel, however, rejected a trial court's attempt to
narrow this provision by further restricting it to the former employee’s market segment at ADP, as it could
not “discern any rationale in the record to blue-pengil a market segment component.” It should also be
noted that the Appellate Division upheld the provision permitting ADP to seek its legal fees in prosecuting
its claims and the equitable tolling provisions.

ADP LLC v. Kusins is a key decision that should be reviewed by all employers who have in place and
anticipate enforcing RCAs in New Jersey, as the case accurately reflects the current landscape of state law
on restrictive covenants and is consistent with New Jersey courts’ increased willingness to scale down
overly broad restrictive covenants through blue-penciling. As such, employers should be mindful in
drafting RCAs that the scope of restrictions imposed are not designed purely to restrict competition, but
are narrow enough to protect their legitimate business interests and not create an undue burden.

The author of this Alert, Charles J. Vaccaro, is a member of the firm’s Employment Law Practice Group.
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THERE ARE FiWE TYPES OF
AGENCY ALLOWED IN THE

STATE OF NEW JERSEY
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AN AcT concerning consumer rights in certain real estate
transactions and amending P.L.2009, ¢.238 and supplementing

'Title 45 of the Revised Statutes and" chapter 8 of Title 56 of the
~1€ 39 ol the Revised Statutes and

Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

L. (New section) As used in PL ,c (C ) (pending
before the Legislature as this bill):

“Agency relationship” means the agency relationship created
under P.L. |, (C. ) (pending before the Legislature as this
bill) between a real estate brokerage firm and a principal relating to
the performance of real estate brokerage services.

“Agent” means a real estate brokerage firm, including affiliated
brokers, broker-salespersons and salespersons who are duly licensed
under '[P.L. ¢ (C ) (pending before the Legislature as this
bill)] R.S.45:15-1 et seq.', that has an agency relationship with a
principal.

“Brokerage firm” means a real estate brokerage firm, including
real estate brokers, real estate broker-salespersons and real estate
salespersons licensed or otherwise authorized to provide brokerage
services in this State pursuant to chapter 15 of Title 45 of the
Revised Statutes who are affiliated with the brokerage firm, unless
the context requires the terms to be considered separately. In
accordance with section 2 of P.L.1989, ¢.239 (C.45:15-16.28),
“broker” also includes any broker, bmker—salesperson orsalesperson
who performs within this State as ap agent or employee of a
subdivider any one or more of the services or acts as set forth in
chapter 15 of Title 45 of the Revised Statutes.

“Brokerage services” means the rendering of services for which
a real estate license is required under chapter 15 of Title 45 of the
Revised Statutes.

“Brokerage services agreement” means a written agreement
between a brokerage firm and principal that appoints a brokerage
firm to represent the principal as an agent or work with a buyer or
seller as a transaction broker. Broker services agreements include,
but are not limnited to, sale and rental listing agreements; buyer-
lessee agency agreements; and transaction broker, dual agency and
designated agency agreements.

“Buyer” means an actual Ot prospective purchaser in a rea| estate
transaction, or an actual or Prospective tenant in a real estate rental
or lease transaction, as applicable.

“Buyer’s agent” means a brokerage firm, including brokers,
broker-salespersons and salespersons affiliated with the brokerage

EXPLANATION - Matter enclosed in bold-faced brackets [ thus] in the above bill is
not enacted and is intended ro be omitted in the law,

Matter underiined thus is aew martter,
Matter enclosed insuperseript numerals has been-adapted as follows:
‘Assembly ABU commiteee amendments adopted June 26, 2024,
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firm, that has an agency relationship and works only with the buyer
in a real estate transaction, and to whom the brokerage firm and its
brokers, broker-salespersons and salespersons owe fiduciary duties.

“Commercial real estate” means a fee title interest, possessory
estate, or lease in real property located in the State of New Jersey,
other than an interest in real property that is:

(1) improved with one single-family residential unit or one
multifamily structure with four or fewer residential units;

(2) unimproved and the maximum permitted development is one
to four residential units or structures under applicable zoning
regulations;

(3) classified as farmland, timberland or other agricultural land
for real estate tax assessment purposes;

(4) improved with single-family residential units, such as
condominiums, townhouses, timeshares, or stand-alone houses in a
subdivision that may be legally sold, leased or otherwise disposed of
on a unit-by-unit basis;

(5) subject to an agreement that provides that the real estate
should be considered residential; or

(6) within the definition in this section as of the date of its
disposttion.

“Confidential information” means information from or
concerning a principal that, unless required to be disclosed by the
brokerage firm pursuant to applicable law:

(1) is acquired by the brokerage firm during the course of an
agency relationship with the principal;

(2) is information that, as advised by the principal to the
brokerage firm, the principal reasonably expects to be kept
confidential or that the brokerage firm otherwise knows is
confidential;

(3) would, if disclosed, operate to the detriment of the principal,
except that the information may be disclosed if authorized by the
principal; and

(4) the principal personally would not be obligated to disclose to
the other party.

“Designated agent” means, in any transaction where the buyer’s
agent and the seller’s agent are affiliated with the same brokerage
firm or are the same broker, broker-salesperson or salesperson, the
broker, broker-salesperson or salesperson who has been designated
by the brokerage firm, including but not limited to by a broker or
managing broker of the brokerage firm, to solely represent the buyer
as the buyer’s agent and another broker, broker-salesperson or
salesperson who has been designated by the brokerage firm,
including but not limited to a broker or managing broker of the
brokerage firm, to solely represent the seller as the seller’s agent in a
particular real estate transaction.

“Disclosed dual agent” means a brokerage firm, including
brokers, broker-salespersons and salespersons affiliated with the
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brokerage firm, that has an agency relationship and is working for
both the buyer and seller in the same transaction,

“Material information” means the existence or non-existence of
information:

(1) to which a reasonable person would attach importance in
deciding whether or how to proceed with a transaction; or

(2) that the agent knows or has reason to know that the recipient
of the information regards or is likely to regard as important in
deciding whether or how to proceed, although a reasonable person
would not so regard it.

“Principal” means a buyer or a seller who has an agency
relationship with a brokerage firm.

“Real estate transaction” or “transaction” means an actual or
prospective transaction involving a purchase, sale, option, or
exchange of any interest in real property, or a lease or rental of real
property. For purposes of P.L. ,c. (C. ) (pending before the
Legislature as this bill), a prospective transaction does not exist until
a written offer has been signed by at least one party.

“Seller” means an actual or prospective seller in a real estate
transaction, or an actual or prospective landlord in a real estate
rental or lease transaction, as applicable.

“Seller’s agent” means a brokerage firm, including brokers,
broker-salespersons and salespersous affiliated with the brokerage
firm, that has an agency relationship and works only with the seller
in a real estate transaction, and to whom the brokerage firm and its
brokers, broker-salespersons and salespersons owe fiduciary duties.

“Transaction broker” means a brokerage firm, including brokers,
broker-salespersons or salespersons affiliated with the brokerage
firm, that works wilh a buyer or a scller, ot both, in a real estate
transaction without representing either party and has no agency
relationship and owes no fiduciary duties to either party to the
transaction.

2. (New section) '[A] I[n addition to the duties provided for

under current law, a' brokerage firm, including its brokers, broker-

salespersons and salespersons, when acting as a buyer’s agent,
seller’s agent, disclosed dual agent or designated agent, owes the
following duties to the brokerage firm’s principal and to all parties
in a transaction, which may not be waived:

a. 'to strictly comply with the laws of agency and the principles

goveming fiduciary relationships;

b.! to exercise reasonable skill and care;

'[b.Jc.' todeal honestly and in good faith;

"[c.]1d.' unless otherwise directed in writing by the principal,
to present all written offers and counteroffers in a timely manner in
accordance with applicable law, and to provide written confirmation
of receipt to the other party or its agent or transaction broker of each
and every written offer or counteroffer as soon as reasonably
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practicable, regardless of whether the property is subject to an
existing contract for sale or the buyer is already a party to an
existing contract to purchase another property;

‘Td.Je." where the principal is the seller in a residential real
estate transaction, to obtain a signed property condition disclosure
statement that is provided for in section 1 of P.L.1999, .76 (C.56:8-
19.1), with it being required that the seller provide to the brokerage
firm the statement with the information filled in and signed by the
seller and, if the seller is not represented by a brokerage firm or
working with a brokerage firm that is a transaction broker, then the
seller shall be required to provide the statement to the buyer [ prior
to there being a binding sales contract, and} before the buyer
becomes obligated under any contract for the purchase of the property:

£! to disclose all existing material information known by '[the

seller’s agent and not apparent or readily ascertainable to a buyer] a
real estate broker, real estate broker-salesperson, or real estatc
salesperson acting on behalf of the brokerage firm or which a
reasonable effort to ascertain the information would have revealed to
their _principal and when appropriate to any other party to the
transaction’ concerning the physical condition of the property that is
for sale'[. This subsection shall not be coastrued to imply any duty
to investigate matters that the brokerage firm has not agreed to

investigate, except as otherwise required by law]';

TeJg' to provide an accounting to the principal as necessary
in a timely manner for all money and property received from or on
behalf of any party to the transaction;

IfI1h' in a residential real estate transaction, to provide the
consumer information statement in the form required by the New
Jersey Real Estate Commission and obtain a signed acknowledgment
of receipt of same by the party. The statement shall be included as
part of the brokerage services agreement. The statement shall be
provided to:

(1) any party to whom the broker renders real estate brokerage
services as soon as reasonably practical but no later than at the time
the party signs a brokerage services agreement; and

(2) any party not represented by a brokerage firm in a transaction
before the party signs an offer or as soon as reasonably practical

thereafter;

‘[Tg1i' to disclose in writing as soon as reasonably practical
but no later than at the time the brokerage firm's principal signs a
brokerage service agreement:

(1) whether the brokerage firm is acting as the buyer’s agent, the
seller’s agent, a disclosed dual agent, a designated agent, or a
transaction broker. The disclosure shall be set forth in a separate
paragraph titled “Agency Disclosure” in a brokerage services
agreement prepared by the brokerage firm between the principal and
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the brokerage firm or in a separate writing titled “Agency
Disclosure” signed by the principal; and

(2) the terms of compensation, if any, offered by a party or the
brokerage firm to another brokerage firm representing a different
party; and

'[h.i" to undertake a reasonable efforl to obtain material
information concerning the condition of every property for which
the brokerage firm accepts an agency relationship or is retained to
market as a transaction broker, and conceming the financial
qualifications of every person for whom the brokerage firm submits
an offer to the brokerage firm's principal, provided that the broker,
broker-salesperson or salesperson at the brokerage firm who
undertakes the reasonable efforts shall not be held to a standard of a
licensed property inspector unless that broker, broker-salesperson or
salesperson is separately licensed as a property inspector.

3. (New section) a. A brokerage firm, including brokers,
broker-salespersons and salespersons affiliated with the brokerage
firm, that performs real estate brokerage services for a buyer is a
buyer’s agent unless:

(1) a brokerage firm, including brokers, broker-salespersons and
salespersons affiliated with the brokerage firm, represents the seller
pursuant to a brokerage services agreement between the brokerage
firm and the seller, in which case the brokerage firm, including the
brokers, broker-salespersons and salespersons, is a seller’s agent;

(2) a brokerage firm, including brokers, broker-salespersons and
salespersons affiliated with the brokerage firm, represents the seller
pursuant to a brokerage services agreement between the brokerage
firm and the seller, and the brokerage firm, including the same
broker, broker-salesperson or salesperson or a different broker,
broker-salesperson or salesperson affiliated with the same brokerage
firm in a residential real estate transaction or otherwise represents
the buyer in a commercial real estate transaction, represents the
buyer pursuant to a brokerage services agreement between the
brokerage firm and the buyer, in which case the brokerage firm,
including the broker, broker-salesperson, salesperson or brokers,
broker-salespersons or salespersons, as applicable, is a disclosed
dual agent;

(3) the brokerage firm, including a broker, broker-salesperson or
salesperson afriliated with the brokerage firm, has agreed to work
with the buyer pursuant to a brokerage services agreement between
the brokerage firm and the buyer in a residential real estate
transaction or otherwise represents the buyer in a commercial real
estate transaction as a transaction broker; or

(4) the broker, broker-salesperson or salesperson affiliated with
the brokerage firm is the seller or one of the sellers.

b. (1) In a residential real estate transaction, a brokerage firm
shall enter into a brokerage services agreement with the buyer
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before, or as soon as reasonably practical after, the firm commences
rendering real estate brokerage services to, or on behalf of, the
buyer. A brokerage services agreement shall not be required
between a brokerage firm and a buyer in a commercial real estate
transaction.

(2) The brokerage services agreement shall include the
following:

(a) the term of the brokerage services agreement, including, if
applicable, the period after the lermination of the agreement that the
brokerage firm will be protected as provided in the agreement with
regard to any properties that a broker, broker-salesperson or
salesperson from the brokerage firm introduced to the buyer during
the term of the agreement;

(b) that the brokerage firm is appointed as an agent for the buyer;

(c) if the agency relationship is exclusive or nonexclusive;

(d) if the buyer consents to the brokerage firm acting as a
disclosed dual ageat or designated agent, which, if consent is
granted, shall be in the brokerage services agreement or another
document requiring separate initialization or signature by the buyer
and include an acknowledgment from the buyer that a disclosed dual
agent shall not advocate terms favorable to one principal to the
detriment of the other principal;

(e) if the buyer consents, as demonstrated by initialization or
signature, to the broker or a managing broker for the brokerage firm,
or a broker, broker-salesperson or salesperson appointed by the
broker or managing broker, being an agent for the buyer to act as a
disclosed dual agent in a transaction in which the same broker,
broker-salesperson or salesperson or different brokers, broker-
salespersons or salespersons, as applicable, affiliated with the
brokerage firm represent different parties; '[and]'

(f) the brokerage firm’s compensation ', how the compensation
will be calculated,' and if the compensation is to be shared with
another brokerage firm that may have a brokerage relationship with

another party to the transaction'; and
(g) a disclosure expressly stating that broker compensation is

fully negotiable and not set by law'.

c. A brokerage firm may work with a party in separate
transactions pursuant to different or the same agency relationships,
including, but not limited to, represenling a party in one transaction
and at the same time representing that party in a different
transaction, if the broker complies with P.L. c. (C. )
(pending before the Legislature as this bill) in establishing the
relationships for each transaction, even if the other transaction is a

related transaction.
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4. (New section) a. '[Unless additional duties are agreed to In
writing signed by a buyer’s agent or other authorized representative

of the brokeraze firm] In addition to the duties provided for under
_*‘———-———————______D_________________

current law', the dutieg of a buyer’s agent '[are limited to] shal]
include' the following, which may not be wajved, except as
expressly set forth in baragraphs (4) and (5} of this subsection:

(1) to be loyal to the buyer by taking no action that is adverse or
detrimental to the buyer’s interest in a transaction 'and to exercise

primary devotion to the buver’s interests';

(2) to timely disclose to the buyer any ‘actual or potential’
conflicts of interest 'which the buver's agent may reasonably
anticipate!:

(3) to advise the buyer to seek expert advice on matters relating
to the transaction that are beyond the agent’s expertise;

{4) to not disclose confidential information from or about the
buyer, except under subpoena, court order or otherwise as provided
by law, or as expressly authorized by the buyer, even after
termination of the agency relationship; '[and]*

b. (1) The showing of a property in which a buyer is interested
to other prospective buyers by a buyer’s agent shall not breach the

(2) The representation of or acting as a transaction broker with
more than one buyer by a brokerage firm, including different
brokers, broker-salespersons or salespersons affiliated with the
brokerage firm, in competing transactions involving the same
property does not breach the duty of loyalty to the buyer or create a
conflict of interest.

5. (New section) a. A brokerage firm, tncluding brokers,
broker-salespersons and salespersopg affiliated with the brokerage
firm, that performs real estate brokerage services for a seller is a
seller’s agent unlegs-

(1) a brokerage firm, including brokers, broker-salespersons and
salespersons affiliated with the brokerage firm, represents the buyer
pursuant to a hbrokerage services agreement between the brokerage
firm and the buyer in a residential real estate transaction or
otherwise Tepresents the buyer in g comunercial real estate
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transaction, in which case the brokerage firm, including the brokers,
broker-salespersons and salespersons, is a buyer’s agent;

(2) a brokerage firm, including brokers, broker-salespersons and
salespersons affiliated with the brokerage firm, represents the buyer
pursuant to a brokerage services agreement between the brokerage
firm and the buyer in 2 residential real estate transaction of
otherwise represents the buyer in a commercial real estate
transaction, and the brokerage firm, including the same broker,
broker-salesperson or salesperson or 2 different broker, broker-
salesperson or salesperson represents the seller pursuant to a
brokerage services agreement between the brokerage firm and the
seller, in which case the brokerage firm, including the broker,
broker-salesperson or salesperson or brokers, broker-salespersons or
salespersons, as applicable, is a disclosed dual agent;

(3) the brokerage firm, including a broker, broker-salesperson or
salesperson affiliated with the brokerage firm, has agreed to work
with the seller pursuant to brokerage services agreement between the
brokerage firm and the seller as a transaction broker; or

(4) the broker, broker-salesperson or salesperson affiliated with
the brokerage firm is the buyer or one of the buyers.

b. (1) A brokerage firm shall enter into a brokerage services
agreement with the seller before, or as soon as reasonably practical
after, it commences rendering real estate brokerage services to, or on
behalf of, the seller.

(2) The brokerage services agreement shall include the
following:

(a) the term of the brokerage services agreement, including, if
applicable, the period after the termination of the agreement that the
brokerage firm will be protected as provided in the agreement with
regard to any properties that 2 broker, broker-salesperson or
salesperson from the brokerage firm introduced to the seller during
the term of the agreement;

(b) the brokerage fimm is appointed as an agent for the seller;

(c) if the agency relationship is exclusive or nonexclusive, and
shall include an option for the seller to select if the relationship is
exclusive or nonexclusive;

(d) if the seller consents to the brokerage firm acting as a
disclosed dual agent or designated agent, which, if consent 1s
granted, shall be in the brokerage services agresment or in another
document requiring separate initialization or signature by the seller
and include an acknowledgment from the seller that a disclosed dual
agent shall not advocate terms favorable to one principal to the
detriment of the other principal;

(e) if the seller consents, as demonstrated by initialization or
signature, to the broker or a managing broker for the brokerage firm,
or a broker, broker-salesperson or salesperson appointed by the
broker or managing broker, being an agent for the seller to act as a
disclosed dual agent in a transaction in which the same broker,
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broker-salesperson or salesperson or different brokers, broker-
salespersons or salespersons, as applicable, affiliated with the
brokerage firm represent different parties;

f) the brokerage firm’s compensation' how the compensation
g p L 1OW IRE compensation

will be caleulated.' and if the compensation will be shared with

another brokerage firm that may have a brokerage relationship with
another party to the transaction; and

(g) whether a notice on the property to be sold will be circulated in
a '[Multiple Listing Service] database established to provide data

about properties for sale, such as 2 multiple listing service." of which

the brokerage firm is a member, except that the seller’s agent shall not
submit any notice to the service stating whether the seller authorized
the sharing of the compensation of the seller’s agent with cooperating
sub-agents, transaction brokers, or the buyer’s agents, or the amount of
the shared compensation to any service that prohibits an offer from
being displayed.

c. A brokerage firm may work with a party in separate
transactions pursuant to different or same agency relationships,
including, but not limited to, representing a party in one transaction
and at the same time representing that party in a different
transaction, if the broker complies with P.L. , C. (C. )
(pending before the Legislature as this bill) in establishing the
relationships for each transaction, even if the other transaction is a
related transaction.

6. (New section) a. ‘[Unless additional duties are agreed to in
writing signed by a seller’s agent or other authorized representative

of the brokerage firm] I[n addition to the duties provided for under

current law', the duties of a seller’s agent '[are limited to] shall
include! the following, which may not be waived, except as
expressly sct forth in paragraphs (4) and (5) of this subsection:

(1) to be loyal to the seller by taking no action that is adverse or
detrimental to the seller’s interest in a transaction ‘and to exerclse

s . Py i,
primary devotion to the seller's interests';

(2) to timely disclose to the seller any ‘actual or potential’

conflicts of interest 'which the seller’s agent may reasonably

anncigate';

(3) to advise the seller to seek expert advice on matters relating

to the transaction that are beyond the agent’s expertise;

(4) not to disclose any confidentia! information from or about the
seller, except under subpoena, court order or otherwise as provided
by law, or as expressly authorized by the seller, even after
termination of the agency relationship; Tand]!

(5) unless otherwise agreed to in writing, to make a good faith
and continuous effort to find a buyer for the property, except that a
seller’s agent is not obligated to seek additional offers to purchase
the property while the property is subject to an existing contract for
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sale that is uo longer subject to the attorney-review period, if
applicable'; and
(6) any additional duties that are agreed to In writing signed by a

seller’s agent or other authorized representative of the brokerage

firm'.

b. (1) The showing of properties not owned by the seller to
prospective buyers or the listing of competing propertties for sale by
a seller’s agent does not breach the duty of loyalty to the seller or
create a conflict of interest.

(2) The representation of or acting as a transaction broker with
more than one seller by a brokerage firm, including different
brokers, broker-salespersons or salespersons affiliated with the
brokerage firm, in competing transactions involving the same buyer
does not breach the duty of loyalty to the seller or create a conflict

of interest.

7. (New section) a. A brokerage firm, including its brokers,
broker-salespersons and salespersons, may act as 2 disclosed dual
agent only with the informed consent of both parties to the transaction
as set forth in brokerage services agreements signed by the buyer and
the seller, respectively, in a residential real estate transaction or
otherwise in writing in a commercial real estate transaction.

b. '[Unless additional duties are agreed to in writings signed by a
disclosed dual agent or an authorized representative of the brokerage
firm and each of the parties] In addition to the duties provided for
under current law!, the dulies of a disclosed dual agent ![are limited
to] shall include' the following, which may not be waived, except as
expressly set forth in paragraphs (4), (5) and (6) of this subsection:

(1) to take no action that is adverse or detrimental to either party’s

interest in a transaction;

(2) to timely disclose to both parties any 'actual or potential'
conflicts of interest 'which the disclosed dual agent may reasonably
anticipate';

(3) to advise both parties to seek expert advice on matters
relating to the transaction that are beyond the disclosed dual agent’s

expertise;

(4) not to disclose any confidential information from or about
either party, except under subpoena, court order or otherwise as
provided by law, or as expressly authorized by the party, even after
termination of the agency relationship;

(5) unless otherwise agreed to in writing with the seller, to make
a good faith and continuous effort to find a buyer for the property,
except that a disclosed dual agent is not obligated to seek additional
offers to purchase the property while the property is subject to an
existing contract for sale that is no longer subject to the attormey-

review period, if applicable; '[and}'
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brokerage firm and cach of the partjes!

i, NotWiIhstandz'ng any provision of chapter |5 of Title 45 of
the Revised Statutes or any other law, rule, or regulation to the
contrary, including byt not limited to, subsection i, of R.8.45:15.17,

period, if applicable’: anq
7) an additional dutjes that are a reed to in writip S signed b
a_disclosed dual agenl or an authorized fépresentative of the

both the buyer and seller provided that the Sources and amounts of
¢ompensation are disclosed in Writing to the buyer and the seller,

d. (1 The showing of Properties not owped by the seller to
prospective buyers or the listing of competing properties for sale by.
a disclosed dyal agent does not constitute action that is adverse or
detrimental to the seller or create a conflict of interest.

(2) The répresentation of or acting as a transaction broker with
more than ope seller by differen; brokers, broker-salespersons- or
salespersons licensed with the Same brokerage firm i competing
ransactions involving the Same buyer does ot constitute action that

e (1) The showing of property in which 4 buyer s
interested to other prospective buyers or the Presentation of

more than gne buyer by the brokerage firm, including different
brokers, broker—sa!espersons or salespersong affiliated with the
brokerage firm, in Competing transactions involving the same
property does not constitute action that is adverse or detrimental 1o
the buyer or create a confljer of interest,

8. (New section) a. [ , ransaction in which a different
broker, broker-salesperson or salesperson s designated as g
designated agentby a brokerage firm, including but not limited to by
the broker or 3 managing broker affiliated wigh the brokerage firm,
the broker, broker»salespersons Or salespersons, ag applicable, shaj]
be designated agents. Each designated agent shall solely represent
the party with whom the designated agent has ap agency
relationship.
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(1) For the purposes of designated agency, the seller's
designated agent and the buyer’s designated agent are not dual
agents and Owe fiduciary duties solely to their respective principals.

(2) In order for a designated agency relationship to take effect,
the brokerage firm shall enter into a written designated agency
agreement that may be incorporated into the brokerage services
agreement with each of the parties in 2 residential real estate
transaction or otherwise in a written agreement with each of the
parties in a commercial transaction that includes the informed,
written consent of each of parties to the transaction.

b. Notwithstanding any provision of chapter 15 of Title 45 of
the Revised Statutes or any other law, rule, or regulation to the
contrary, including but not limited to subsection 1. of R.S.45:15-17,
a broker-salesperson or salesperson acting as a designated agent in @
real estate transaction shall be deemed to be acting in the same
capacity with the buyer and the seller as a designated agent and may
receive compensation through its brokerage firm from either or both
the buyer and the seller provided that the sources and amounts of
compensation are disclosed in writing to the buyer and the seller.

9, (New section) 2. A brokerage firm, including brokers,
broker-salespersons and salespersons affiliated with the brokerage
firm, that has been engaged as a transaction broker by a buyer, a
seller, or both, shall not act as an agent for and shall not represent
any party in the transaction; shall not promote the interest of one
party over the interest of the other party: and shall not be required to
keep any information confidential.

b. '[Unless additional duties are agreed to in writings signed by
the transaction broker or other authorized representative of the

brokerage firml addition to the duties provided for under_current

law', a transaction broker’s duties '[are limited to] shall include' the
following:

(1) to perform the terms of any brokerage service agreement
made with any party to the transaction;

(2) to ensure, when working with a seller, that the brokerage
service agreement states whether a notice on the property to be sold
will be circulated in a '{Multiple Listing Service] database
established to provide data about properties for sale, such as a multiple

listing service,' of which the brokerage firm is a member, except that
the seller’s agent shall not submit any notice to the service stating
whether the seller authorized the sharing of the compensation of the
seller’s agent with cooperating sub-agents, transaction brokers, or
the buyer’s agents, or the amount of the shared compensation to any
service that prohibits an offer from being displayed;

(3) to treat all parties honestly and act in a competent manner;

(4) to locate qualified buyers for a seller or suitable properties

for a buyer;
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(5) unless otherwise directed in writing by the principal, to
present all written offers and counteroffers in a timely manner in
accordance with applicable law, and to provide written confirmation
of receipt to the other party or its agent or transaction broker of each
and every written offer or counteroffer as soon as reasonably
practicable, regardless of whether the property is subject to an
existing contract of sale or the buyer is already a party to an existing
contract to purchase another property;

(6) to keep the parties fully informed regarding the transaction;

(7) to communicate and work with all parties in an effort to
arrive at an acceptable agreement without providing advice to any
party on how to gain an advantage at the expense of the other party;

(8) to advise the parties to seek expert advice on matters relating
to the transaction; '[and]"

(9) to manage the transaction and perform tasks to facilitate the
closing of the transaction'; and

(10) any additional duties that are agreed to in writings signed by
the transaction broker or other authorized representative of the

brokerage firm"'.

c. The showing of alternate properties not owned by the seller

to a buyer shall not breach any duties or create a conflict of interest.

d. The showing of a property in which a buyer is interested to
other prospective buyers shall not breach any duties or create a
conflict of interest.

10. (New section) a.  The agency or transaction broker
relationships established pursuant to this chapter shall continue until
the earliest of the following:

(1) completion of performance by the brokerage firm;

(2) expiration of the term agreed upon by the parties;

(3) termination of the relationship by mutual agreement of the
parties; or

(4) termination of the relationship by written notice from either
party to the other as provided in the brokerage services agreement, if
applicable, except that a termination does not otherwise affect the
contractual rights of either party.

b. If the agency or transaction broker relationship is being
terminated pursuant to paragraphs (3) or (4) of subsection a. of this
section, written confirmation of termination shall be required for the
termination to take effect. Written confirmation of termination shall
not be required for the termination to take effect pursuant to
paragraphs (1) or (2) of subsection a. of this section.

¢.  Except as otherwise agreed to in writing, a brokerage firm
shall owe no further duty or other responsibility after termination of
the agency or transaction broker relationship, other than the duty:

(1) to provide an accounting to its principal as necessary in a
timely manner for all moneys and property received from or on
behalf of any party to the transaction; and
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(2) to not disclose confidential information if there was an
agency relationship, except under subpoena, court order or otherwise
as provided by law, or as expressly authorized by the applicable
party.

d. With rtespect to the termination of disclosed dual agent
relationships, absent a termination by expiration or fulfillment by a
completed closing, brokerage services agreements between a
disclosed dual agent and a buyer and a selter shall otherwise only be
terminated in writing signed by the buyer or seller, as applicable,
with confirmed delivery to the disclosed dual agent.

11. (New section) a. In any real estate transaction, a brokerage
firm’s compensation may be paid by one or more of the following:
the seller; the buyer; a third party; or by sharing the compensation
between brokerage firms. Agreements on compensation shall be in
writing signed by the seller or buyer, as applicable.

b. An agreement to pay or payment of compensation shall not
establish an agency relationship between the party who paid the
compensation and the brokerage firm.

c. A seller may agree that a seller's agent’s or transaction
broker’s brokerage firm may share with another brokerage firm the
compensation paid by the seller, provided that this type of agreement
is in writing and signed by the seller.

d. A buyer may agree that a buyer’s agent’s or transaction
broker’s brokerage firm may share with another brokerage firm the
compensation paid by the buyer, provided that this type of
agreement is in writing and signed by the buyer.

e. Notwithstanding any provision of chapter 15 of Title 45 of
the Revised Statutes or any other law, rule, or regulation to the
contrary, including but not limited to subsection i. of R.S.45:15-17,
a brokerage firm may be compensated by more than one party for
real estate brokerage services in a real estate transaction regardless
of the agency or transaction broker relationship the brokerage firm
has with the parties.

f A brokerage firm may receive compensation based upon a
flat fee arrangement, a percentage of the purchase price or "[some]'
other method 'permitted by law', all of which shall be a commission
payment for any real estate brokerage services rendered, without
breaching any duty to the buyer or seller.

g. To receive compensation for rendering real estate brokerage
services from any party, firm or third party, a brokerage firm shall
have a written brokerage services agreement with the buyer or the
seller, as applicable, in a residential real estate transaction and a
written brokerage services agreement with the seller but not with the
buyer in a commercial real estate transaction containing the
following:

(1) the terms of compensation, including:



1
2
3
4
5
6
4
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

32
33
34
35
36
37
38
39
40
41
42
43
a4
45
a6
a7

83192 [1R] DIEGNAN, MORIARTY
16

(a) the amount the principal agrees to compensate the brokerage
firm;

(b) the principal’s consent, if any, and any terms of the consent,
o compensation sharing between brokerage firms and parties
sharing the pPayment of the Compensation; and

(c) the prircipal’s consent, if any, and any terms of consent, to
Compensation of the brokerage firm by more than one party; and

(2)ina brukerage services agreement with a buyer, if there is no
agreement or offer or a limited offer by any other party or brokerage
firm to pay compensation to the brokerage firm, if the buyer will pay
the difference between the offer and the compensation the buyer has
agreed is due to the buyer's agent and, if not, the buyer’s agreement
2s to how to praceed in this situation, tncluding, but not limited to,
directing the buyer's agent not to introduce the buyer to properties

the buyer’s agent.

Comparative market analysis; or a referral by one firm to another
firm if the referring firm provided no rea| estate brokerage services

12. (New section) a. A principal shall not be liable for an act,
€rror or omission by an agent or transaction broker of the principal
arising out of thejr relationship:

(1) unless the principal participated in or authorized the act, error
or omission.

(2) except to the extent that the principal benefited from the act,
EITor or omiission, in which case the principal’s liability shall be

i ing imji ing inquiries to the seller about any
physical conditions that may affect the property and performing a
visual inspection of the Droperty to determine if there are any readily
observable physical conditions affecting the property, and made
disclosure of such information to appropriate parties to a fransaction as
required by law’.
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13. (New section) Unless otherwise agreed to in writing, a
principal may not be charged with knowledge or notice of any facts
known by a brokerage firm representing or working with the
principal that are not actually known by the principal '[and al._a'
brokerage firm representing or working with the principal may not
be charged with knowledge or notice of any facts known by the
principal that are not actually known by the brokerage firm';
provided a real estate broker, real estate broker-salesperson, or real
estate salesperson acting on behalf of the brokerage firm made
reasonable efforts to ascertain all material information concerning the
physical condition, including but ot limited to making inquiries to the
seller about any physical conditions that may affect the property and
performing a visual inspection of the property (o determine if there are

any readily observable physical conditions affecting the property'.

14. (New section) a. Atany residential property showing that is
generally open to the public, a sign shall be posted at the entrance ot
at a sign-in sheet clearly advising prospective buyers that the
brokerage firm hosting the real estate open house represents the
seller only and has no relationship with the prospective buyer,
except if the buyer does not have an exclusive buyer agency
agreement with another brokerage firm and agrees to the seller’s
agent becoming a disclosed dual agent or designated agent.

b. For the avoidance of doubt and to ensure uniformity at public
real estate open houses across the State, the sign shall clearly read:
“ATTENTION PROSPECTIVE PURCHASERS - PLEASE READ
THIS SIGN CAREFULLY. This is to advise you that the agent who
is conducting this Open House REPRESENTS THE SELLER AND
IS REQUIRED BY LAW TO PROMOTE THE INTERESTS OF
THE SELLER. ANY INFORMATION YOU GIVE THIS AGENT
IS NOT CONSIDERED CONFIDENTIAL under New Jersey law
and could be disclosed to the Seller of this property. You, as the
Buyer, are entitled to have someone represent you as a Buyer's
Agent if you are interested in this property. The duties of a Buyer's
Agent include helping you evaluate the property, prepare an offer on
the property and negotiate in your best interests. If you, as the
Buyer, are already exclusively represented by a Buyer’s Agent, you
are required to disclose this representation on the sign-in sheet. If
you, as the Buyer, are not already exclusively represented by a
Buyer's Agent, please be advised that the Open House agent is not
precluded from being a disclosed dual agent or designated agent and
can enter into any relationship with you as explained in the
Consumer [nformation Statement.”

15. (New section) '[Notwithstanding the provisions of
PL. ,c (C )} (pending before the Legislature as this bill),
the]l The' New Jersey Real Estate Commission may promulgate

regulations 'pursuant to the “Administrative Procedure Act.”




XX N ANV R WO —

o S N N .J}.A-Jk.hLAL;JL,JL»)L»)L»JLAL,JLALNI\)NI\)NNNNNN[\) —_

§$3192 [IR] DIEGNAN, MORIARTY
18

P.L.1968, c.410 (C.52:14B-] et seq.) to effectuate the pumoses of
PL_.c (C. ) (pending before the Legislature as this bill),

including regulations' to address other types of agency or business
relationships for real estate brokerage firms,

16. Section 27 of P.L.2009, ¢.238 (C.45:15-I6.2e) is amended to
read as follows:

27. a. Not less than 50 percent of the continuing education
courses of study that a broker, broker-salesperson or salesperson are
required to complete as a condition for license renewal shall be
comprised of one or more of the following core topics:

(1) Agency;

(2) Disclosure;

(3) Legal issues;

(4) Ethics, which shall not be less than two hours;

(5) Fair housing;

(6) Rules and regulations;

(7) Real estate licensee safety;

(8) Financial literacy and planning; and

(9) Any other core topics that the New Jersey Real Estate
Commission may prescribe by rule.

In no event shall the commission require that courses in these
core lopics comprise more than 60 percent of the total continuing
education hours required for the renewal of any license.

b. In the case of continuing education courses and programs,
each hour of instruction shall be equivalent to one credit.

¢. Notwithstanding the provisions of subsection a. of this
section, the commission shall require that the continuing education
courses of study that a broker, broker-salesperson or salesperson are
required to complete as a condition for license renewal shall be
comprised of at least one hour on the core topic of fair housing and
housing discrimination during each biennial license term.

d. Notwithstanding the provisions of subsection a. of this
section, the commission shall require that a continuing education
course on agency be completed by a broker. broker-salesperson and
salesperson as a condition for license renewal during each biennial
license term.

(cf: P.L.2019, c.177, s.2)

'17._The rights, remedies, and prohibitions accorded by the
provisions of PL. .c. (C. ) (pending before the Legislature as this
bill), are hereby declared to be in addition to and cumulative of any
other right, remedy, or prohibition accorded by the common law or
statutes of the United States or of this State. and nothing herein shall

be construed to deny, abrogate, or impair any such common law or

statutory right, remedy, or prohibition.*

'[17.]1 18." This act shall take effect on August 1, 2024,
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11:5-7.1 Prchibition against licensees receiving dual compensation..., NJ ADC 11:5-7.1

New Jersey Administrative Code
Title 11. Insurance
Chapter 5. Real Estate Commission (Rels & Annos)
Subchapter 7. Prohibited Activities

NJ.AC 11:5-7.1
11:5-7.1 Prohibition against licensees receiving dual compensation for dual representation in the sale or rental transaction

Effective: February 21, 2023
Currentness

(a) Real estate licensees are prohibited from receiving compensation from both a seller and a buyer for representing both seller
and buyer in the same real estate sales transaction. This prohibition applies even when the dual agency has been fully disclosed

by the licensee to both parties.

(b) Real estate licensees are prohibited from receiving compensation from both a landlord and a tenant for representing both
the landlord and the tenant in the same rental transaction. This prohibition applies even when the dual agency has been fully

disclosed by the licensee to both parties.

(c) Within the meaning of this section, the phrases “sales transaction” and “rental transaction” do not include any related
transactions whether or not they are contingencies in the contract or lease. For example, where there is a mortgage contingency
in a contract of sale, the mortgage loan is a related transaction between the buyer and lender; it is not the same transaction

as the sale,

(d) A licensee who represents only one party to a sale or rental transaction may receive the entire compensation for such
representation from either party or a portion of that compensation from both parties to the transaction, provided that where a
licensee prepares a contract or lease full written disclosure of the agency relationship and of the compensation arrangement is
made to both parties to the transaction in the contract or lease. Where a licensee does not prepare the contract or lease, but seeks
compensation from a party whom he or she does not represent, that licensee's agency relationship and proposed compensation
arrangement shall be disclosed to all parties in a separate writing prior to execution of the contract or lease.

(e) A licensee who represents any party to a sale or rental transaction may receive compensation from either party for
providing actual services in related transactions, provided that the licensee discloses the related services, sources and amounts
of compensation in writing to the parties to the sale or rental transaction. Where the related services to be provided by the
licensee are mortgage financing services provided to the buyer for compensation or reimbursement, the written disclosures must
comply with N.J.A.C. 11:5-6.7. The broker shall maintain records of such related transactions including all required written

disclosures, which records shall be available to the Commission for inspection pursuant to N.J.A.C. 11:5-5.5.

(f) Except as provided at (g) below, when providing mortgage financing services related to the purchase or sale of a one to six
family residential dwelling, a portion of which may be used for non-residential purposes, located in New Jersey:
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1. A real estate broker shall not solicit or receive compensation or reimbursement pursuant to (e) above greater than the
expense amount permitted at closing by rule of the Department of Banking and Insurance unless licensed as a mortgage
broker or mortgage banker by the Department of Banking and Insurance pursuant to the Consumer Finance Licensing Act,
NJS A 17:11C~1 et seq; and

2. A real estate referral agent, salesperson or broker-salesperson shall not solicit or receive any compensation or
reimbursement pursuant to (e) above from any person other than his or her employing real estate broker unless licensed
as a residential mortgage broker or mortgage banker or a mortgage loan originator by the Department of Banking and
Insurance pursuant to the New Jersey Residential Mortgage Lending Act, N.J S.A. 17:11C--51 et seq.

(g) Any real estate licensee who is individually employed as a mortgage solicitor by a licensed mortgage banker or mortgage
broker and registered in compliance with applicable law and the rules of the Department of Barking and Insurance may solicit
and accept compensation from his or her licensed mortgage employer for providing mortgage services in residential mortgage
transactions.

Credits

Adopted by R.1992 d.232, effective June 1, 1992. Amended by R.1992 d.468, effective November 16, 1992; R.1998 d.497,
effective October 5, 1998; R.2012 d.006, effective January 3, 2012. Technical changes made by 35 N.J.R. 302(a) R.2023,
effective February 21, 2023.

CHAPTER EXPIRATION DATE
<Chapter 5, Real Estate Commission, expires on January 24, 2030.>

Current through amendments included in the New Jersey Register, Volume 56, Issue 8, dated April 15, 2024, Some sections
may be more current, see credits for details.

N.JLAC. 11:5-7.1, NJ ADC 11:5-7.1

End of Document 2024 Thorison Reuters. No el o orzingd U'S Government Works
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BULLETIN NO. 24-11

TO: REAL ESTATE LICENSEES AND OTHER INTERESTED PARTIES
FROM: JUSTIN ZIMMERMAN, ACTING COMMISSIONER
RE: CHANGES TO THE NEW JERSEY REAL ESTATE BROKER AND

SALESPERSON ACT BY P.L. 2024, ¢32: LICENSEE BUSINESS
RELATIONSHIPS (INCLUDING DESIGNATED AGENCY); CONSUMER
INFORMATION STATEMENT; BROKERAGE SERVICE AGREEMENTS;
PROPERTY CONDITION DISCLOSURE STATEMENT; BROKER
COMPENSATION; SIGNAGE AT SHOWINGS; AND NEW CONTINUING

EDUCATION REQUIREMENT

P.L. 2024, ¢.32 (“Act”) was signed into law on July 10, 2024 and becomes effective on
August 1, 2024. The Act supplements the New Jersey Real Estate Broker and Salesperson Act,
N.J.S.A. 45:15-1 to -42. Pending the promulgation of regulations, the New Jersey Real Estate
Commission (“Commission”) is issuing this bulletin to provide guidance to real estate licensees
regarding requirements of the Act.

Specifically, the Act makes the following changes to current law: codifies the different
types of permitted business relationships between real estate brokerage firms and principal, and
the obligations applicable to each; creates a new type of agency relationship, called designated
agency, necessitating changes to the text of the Consumer Information Statement as required by
N.J.A.C. 11:5-6.9; requires that brokerage firms enter into a brokerage services agreement in all
residential real estate transactions and when working with a seller in commercial real estate
transactions'; mandates that licensees obtain a signed property condition disclosure statement
(which is promulgated by the New Jersey Division of Consumer Affairs) from the seller in

' “Commercial real estate” means a fee title interest, poss:ssory estate, or lease in real property
located in the State of New Jersey, other than an interest in real property that is: (1) improved with
one single-family residential unit or one multifamily structure with four or fewer residential units:
(2) unimproved and the maximum permitted development is one to four residential units or
structures under applicable zoning regulations; (3) classified as farmland, limberland or other
agricultural land for real estate tax assessment purpeses; (4) improved with single-family
residential units, such as condominiums, townhouses, timeshares, or stand-alone houses in a
subdivision that may be legally sold, leased or otherwise disposed of on a unit-by-unit basis; (5)
subject to an agreement that provides that the real estate should be considered residential; or (6)
within the definition in this section as of the date of its disposition. P.L. 2024, ¢.32, s.1
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residential real estate transactions; permits broker compensation by more than one party in a
transaction involving dual agency and/or designated agency; mandates signage at all residential
property showings; and Imposes a new continuing education requirement (which must be met for
the next license renewal in June 2025).

Real Estate Brokerage Business Relationships, Including Designated Agency

The Act defines five different business relationships available to consumers when working
? and sets forth the corresponding duties owed to parties to a real

the Act adds a new type of agency relationship, called designated agency. The business
relationship between a brokerage firm and jts principal should be established in the brokerage
services agreement or a Separate writing, signed by the principal. In the absence of an affirmative
designation of a business relationship, the Act deems a brokerage firm that performs brokerage
services on behalf of a buyer or seller, to be a buyer’s agent or seller’s agent, respectively, by
default. See, P.L. 2024,¢.32,53.a;5.5.

The Act provides that al] brokerage firms have the following duties, regardless of which
business relationship is utilized:

* To deal competently, honestly and fairly with all parties to a transaction. See, P.L. 2024,
¢.32,s.2.c; 8.9.b(3).

* To present all written offers and counteroffers in a timely manner and provide written
confirmation of receipt to the other party, its agent or transaction broker, regardless of
whether the property is subject to a contract of sale, unless otherwise directed by the
principal, in writing. P.L. 2024, €.32,s2.d,; $.9.b(5).

* To advise the buyer or seller, as appropriate, to seek expert advice on matters relating to
the transaction beyond the brokerage firm or individual licensee’s expertise. P.L. 2024,
.32, s.4.a(3); s.6.a(3); 5.7.b(3); $.9.b(8).

* To undertake a reasonable effort to obtain material information concerning the condition

* To disclose all existing material information known by the agent acting on behalf of the
brokerage firm, or which a reasonable effort to ascertain the information would have

* Any additional duties agreed to in the brokerage services agreement or other writing signed
by the brokerage firm or individual licensee. PIL. 2024, ¢.32, 5.4.a(6); s.6.a(6); s.7.a(7);
$.9.b(10).

? The term “brokerage firm” includes the individual licensed rea] estate brokers, broker-
salespersons and salespersons associated with the firm, unless the context requires the terms to be
considered separately. See, P.L. 2024, c.32,s.1.
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The creation of an agency relationship gives rise to fiduciary duties owed by licensees 10
the party the licensee represents in a real estate transaction. N.JA.C. 11:5-6.4(a). The law
governing agency relationships and fiduciary duties owed by a licensee t0 its principal arise
primarily from court-made law, or common law. The Act adds to these requirements but does not

limit, or in any way impair, existing legal duties at common law. P.L.2024,¢.32,s.17.

Under the Act, there are four brokerage business re.ationships that create an agency
relationship between a licensee and a buyer or seller of real estate’: (1) seller’s agent, (2) buyer’s
agent; (3) disclosed dual agent; and (4) designated agent, which is newly created by the Act. See.
PL. 2024, ¢.32,s.1. Inthese four types of agency relationships, duties owed by brokerage firms
to their principals include:

o To act as fiduciaries, bound by the duty of loyalty and must disclose any actual ot potential
conflicts of interest to their principal that the agent may reasonably anticipate in a timely
manner. P.L.2024,¢c.32, s.2.a; s.4.a(l); s.6.a(l).

e To not disclose any confidential information from or about their principal, except under
subpoena, court order or otherwise as pmvlded by law, or as expressly authorized by the
principal, even after termination of the relationship. P.L. 2024, ¢.32, s.4(a)4, s.6(a)4;
s.7(b)4.

e To provide an accounting to their principal as necessary for all money and property
received from or on behalf of any party to the transaction. P.L. 2024, c.32,s.2.8

Sellers’ and buyers’ agents work exclusively on behalf of their principal in a real estate
transaction and owe fiduciary duties exclusively to the party they represent. P.L. 2024, ¢.32,5.2.3;
s.4.a(1); s.6.a(1). The Act provides that sellers’ and buyers’ agents must be loyal to their principal
by exercising primary devotion to the interests of the principal; and taking no action adverse or
detrimental to their principal’s interests. Ibid.

Disclosed dual agents represent both buyer and seller and act as a fiduciary t0 both parties
in the same transaction. P.L. 2024, ¢.32,s.1. Brokerage firms acting as a disclosed dual agent are
prohibited from prioritizing one party’s interests OVer the other’s and may not take any action that
is detrimental to the interests of either party. See, P.L.2024,c.32, 5.7.b(1). Accordingly, disclosed
dual agents are prohibited from disclosing confidential information regarding either side of the
transaction, except under subpoena, court order or otherwise as provided by law, or as expressly
authorized by a buyer or seller, even after termination of the relationship. P.L. 2024, ¢.32,s.7.b(4).

A brokerage firm must obtain the informed consent of both parties to the transaction in order to
act as a disclosed dual agent. P.L.2024, c.32, s.7.a.

Designated agency entails a transaction in which a brokerage firm designates different
individual licensees affiliated with the firm to solely represent the buyer as the buyer's agent and
another to solely represent the seller as the seller's agent. PL. 2024, c32,s.1. Each designated
agent solely represents, and has an agency relationship with, the party whom they have been
designated to represent. See. P.L. 2024, c.32,s.8.a. For the purposes of designated agency, the
seller's designated agent and the buyer's designated agent are not dual agents and owe fiduciary

duties solely to their respective principals. P.L. 2024, ¢.32; s.8.a(l). However, in transactions

3 The terms buyer and seller include tenants and landlords, unless the context requires them to be
considered separately. See, pPL.2024,¢.32,s.1.
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involving designated agency, the brokerage firm (other than those individual licensees that are
designated to represent the buyer and seller) acts in the Capacity of disclosed dual agent. See, PL.
2024, ¢.32,s.1;87a In order for a designated agency relationship to take effect, the brokerage
firm must obtain the informed written consent of both parties to the transaction. P.L. 2024, ¢ 32,

The fifth brokerage business relationship under the Act is transaction broker. PL. 2024,
€32,51;59a A transaction broker renders real estate brokerage services without creating an
agency relationship between the brokerage firm and buyer or seller of real estate; and thus, does
not owe fiduciary duties to the parties to a transaction. [bid, A brokerage firm that has been
engaged as a transaction broker by a buyer, a seller, or both, may not promote the interests of one
party over the interest of the other; and is not required to keep any information confidential, Ibid.
Transaction brokers Serve as manager of the real estate transaction, Keeping parties fully informed
and performing tasks to facilitate the closing of the transaction. P.L. 2024, €.32,5.9.b,

Consumer Information Statement
~——==2tlliormation Statemen

NJA.C 11:569 requires that real estate licensees supply information regarding their
working relationship with parties to a residentia] real estate transaction, Licensees are required to
verbally inform buyers and sellers In residential rea] estate transactions of the different types of
brokerage business relationships and deliver a copy of the Consumer Information Statement
(“CIS™), prior to working with them in residential real estate transactions. See, NJA.C. 11:5-
6.9(e). The CIS is an informational document that Summarizes the various business relationships
and accompanying legal duties to help ensure that buyers and sellers make informed decisions
regarding business relationships with brokerage firms.

The required text of the CIS is set forth mNJA.C. 11:5-6.9(h). Because of the addition
of the designated agency business relationship, the Commission is issuing a revised CIS form
under cover of this bulletin, attached hereto as Appendix A, which must be used by real estate
licensees in liey of the text set out at NJA.C. 11:5-6.9(h). The Commission is working to
promulgate regulations to conform its rules to the requirements of the Act, including the addition
of designated agency and the codification of an updated CIS.

Until such time that the Commission promulgates regulations implementing the Act, real
estate licensees must utilize the form attached hereto as Appendix A whenever use of the CIS is
required by the Act or the Commission’s regulations.
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Brokerage Services Agreement

The Act requires brokerage firms to enter into a written agreement, called a brokerage
services agreement (“BSA”™), with the buyer or seller, as applicable, in all residential real estate
transactions, and with sellers in commercial real estate transactions. See, P.L. 2024, ¢.32,s.3.b;
s.5.b.;5.11.g. BSAs include, but are not limited to, sale and rental listing agreements; buyer-lessee
agency agreements; and transaction broker, dual agency and designated agency agreements. PL.
2024, ¢.32, s.1. The Act requires brokerage firms to obtain a BSA, signed by appropriate parties,
“before, or as soon as reasonably practical after, the firm commences rendering real estate
brokerage services on behalf of” such parties. P.L. 2024, ¢.32,s.3.b;s.5b. ABSA is not required
when the services provided by a brokerage firm are limited to providing a broker’s price opinion,
comparative market analysis, or a referral by one firm to another if the referring firm provided no
real estate brokerage services in the transaction. P.L. 2024, ¢.32, s. 11.h.

In the BSA, brokerage firms must disclose the type of business relationship it has with the
principal. P.L. 2024, ¢.32,5.2.i(1). The disclosure shall be set forth in a separate paragraph titled
“Agency Disclosure” in the BSA.* [bid. Additionally, the Act requires that the CIS be included as
part of the agreement. P.L. 2024, ¢.32, s.2.h. If the brokerage firm has an agency relationship with
the principal, the agreement must specify whether the agency is exclusive or non-exclusive. P.L.
2024, ¢.32, 5.3b(2)(c); 5.5.b(2)(c). BSAs must also contain the written consent of the principal to
the brokerage firm acting as disclosed dual agent or designated agent, as applicable, in residential
real estate transactions. P.L. 2024, c.32,s.7.a.; s5.8.a(2).

BSAs must specify the term of the agreement and set forth the amount of the brokerage
firm’s compensation as well as how it will be calculated. P.L. 2024, c.32, s.3.b(2)(a), (£); s.
5.b(2)(a), (f). If applicable, the BSA must include the principal’s consent, if any, to the brokerage
firm acting as a disclosed dual agent or designated agent, and the principal’s consent, if any, to
their agent acting as a disclosed dual agent and any terms of consent, including if the compensation
will be shared with another brokerage firm that may have a brokerage relationship with another
party to the transaction. to compensation sharing between brokerage firms, parties sharing the
payment of the compensation and compensation of the brokerage firm by more than one party.
PL. 2024, c.32, 5.3.b(2)(d)-(D); s.5.b(2)(d)-(f). If the principal is a seller, the BSA must include
whether a notice on the property will be circulated in any databases, such as a multiple listing
service.’ P.L. 2024, ¢.32, 5.5.b(2)(g). However, the Commission is eliminating the requirement n
N.J.A.C. 11:5-6.9(k)(1)(iii) for brokerage firms working with sellers to state the amount of
compensation sharing on any databases, such as a multiple listing service, and is working to
promulgate conforming regulations. If the principal is a buyer, the BSA must specifically address
how to proceed in the event that there is no offer, or a lirnited offer by any other party to pay

* The Act provides that this disclosure may also be accomplished in a separate written document
titled ““‘Agency Disclosure” that is signed by the principal. Ibid.

3 Licensees are prohibited from submitting any notice regarding the existence or amount of any
commission sharing authorized by the seller in any service that prohibits the display of such offers.

P.L. 2024, ¢.32, 5.5.5(2)(g); s.9.b(2).
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compensation to the brokerage firm.® P.L. 2024, ¢.32, s.11.g(2). BSAs are required to include a
disclosure expressly stating that broker compensation is fully negotiable and not set by law. P.L.
2024, ¢.32,5.3.b(2)(g); s.5.b(2)(g).

Property Condition Disclosure Statement

The Act requires that a brokerage firm obtain a signed property condition disclosure
statement that is provided for in N.J.S.A 56:8-19.1 (“PCDS”) from the seller in a real estate
transaction. P.L. 2024, ¢.32, s.2.e. In real estate transactions where the seller is not represented or
working with a brokerage firm, the Act states that such a seller shall be required to provide the
PCDS to the buyer before the buyzr becomes obligated under any contract for the purchase of the
property. Ibid. The PCDS is promulgated by the New Jersey Division of Consumer A ffairs and
set forth at N.J.A.C. 13:45A-29.1(d).

Brokerage Firm Compensation

The Act provides that a brokerage firm may be compensated by more than one party for
real estate brokerage services in a real estate transaction regardless of the agency or transaction
broker relationship the brokerage firm has with the parties. PL. 2024, ¢.32, s.11.e. In any real
estate transaction, a brokerage firm’s compensation may be paid by one or more of the following:
the seller; the buyer; a third party; or by sharing the compensation between brokerage firms. P.L.
2024, ¢.32,s.11.a. A brokerage firm may receive compensation based upon a flat fee arrangement,
a percentage of the purchase price, or other method permitted by law, all of which are considered
to be a commission. P.L. 2024, ¢.32,s.11.f.

In order to receive compensation for rendering real estate brokerage services a brokerage
firm must have a written brokerage services agreement with the buyer or the seller, as applicable,
in a residential real estate transaction and a written brokerage services agreement with the seller,
but not with the buyer, in a commercial real estate transaction. P.L. 2024, ¢.32, s.ll.g. As
summarized above, the agreement must specify the terms of compensation and include the
principal’s consent, if applicable, to arrangements involving the sharing of compensation among
brokerage firms or payment by multiple parties. Ibid.

Residential Property Showing Signage

At any residential property showing that is generally open to the public, the Act requires
that real estate licensees post a sign either at the entrance or at a sign-in sheet that shall clearly read
exactly as follows:

ATTENTION PROSPECTIVE PURCHASERS - PLEASE READ THIS SIGN
CAREFULLY. This is to advise you that the agent who is conducting this Open
House REPRESENTS THE SELLER AND IS REQUIRED BY LAW TO

SSpecifically, the BSA must address if the buyer will pay the difference between the compensation
offer of another party and the compensation the buyer has agreed is due to the buyer's agent and,
if not, the buyer’s agreement as to how to proceed in this situation, including, but not limited to,
directing the buyer’s agent not to introduce the buyer to properties where the seller is not offering
compensation or is offering less compensation to the buyer’s agent than the buyer agreed is due to
the buyer’s agent. P.L. 2024, ¢.32,s.11.g(2).
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PROMOTE THE INTERESTS OF THE SELLER. ANY INFORMATION YOU
GIVE THIS AGENT IS NOT CONSIDERED CONFIDENTIAL under New Jersey
law and could be disclosed to the Seller of this property. You, as the Buyer, are
entitled to have someone represent you as a Buyer’s Agent if you are interested 10
this property. The duties of a Buyer’s Agent include helping you evaluate the
property, prepare an offer on the property and negotiate in your best interests. If
you, as the Buyer, are already exclusively represented by a Buyer’s Agent, you are
required to disclose this representation on the sign-in sheet. If you, as the Buyer,
are not already exclusively represented by 2 Buyer’s Agent, please be advised that
the Open House agent is not precluded from being a disclosed dual agent or
designated agent and can enter info any relationship with you as explained in the
Consumer Information Statement.

[P.L. 2024, c.32,s.14.]

New Continuing Education Requirement

The Act amends N.J.S.A. 45:15-16.2€ to require that real estate licensees complete at least
one continuing education course in the topic area of “agency” as a condition for liccnsc rencwal
during each biennial license term. PL. 2024, ¢.32, s.16. The Commission will enforce this
requirement as part of the next upcoming license renewal cycle. Allindividual real estate broker,
broker-salesperson and salesperson licensees will be required to submit proof that at Jeast
oue out of the 12 continuing education credits completed was in the core topic area of
“agency” as a condition for license renewal for the 2025-2027 biennial license term.

The Act may be found here: 3192 R1.PDF (state.nj.us). The Commission intends to
promulgate regulations to implement the provisions of the Act in the near future. Brokerage firms
are again reminded to utilize the form attached hereto as Appendix A whenever use of the CIS is
required by the Act or the Commission’s regulations.

All questions regarding this bulletin may be directed to: realestate@dobi.nj.gov.

s -
08/01/2024

Date Justin Zimmerman
Acting Commissioner

JR REC CIS Bulletin 2024/Bulletins
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NJ Supreme Court Holds That NJ Wage Payment Law is Inapplicable to Real
Estate Salesperson Who Has Independent Contractor Agreement with Broker

Greenbaum, Rowe, Smith & Davis LLP Client Alert
5.21.24

What You Need to Know

The New Jersey Supreme Court ruled that a written
agreement between a real estate broker and a
salesperson, in which the salesperson is defined as an
independent contractor, determines the nature of that
relationship and must be enforced by the courts.

The Court held that a written independent contractor
agreement excludes the salesperson from the New
Jersey Wage Payment Law, which governs
compensation paid to employees but does not apply to
independent contractors.

Following five years of litigation, the Court enforced the
intent of the New Jersey Brokers Act in its ruling,
rejecting the Appellate Division’s 2023 finding in the
matter.

On May 13, 2024, the New Jersey Supreme Court issued
its decision in a class action lawsuit known as James
Kennedy, Il v. Weichert Co., conclusively finding that for
the purpose of determining whether a real estate
salesperson is an independent contractor or an employee
under the New Jersey Wage Payment Law, the ABC Test,
which is set forth in the New Jersey Unemployment
Compensation Law (and which the Court previously held



in another case should be used to determine if a worker s
an employee or independent contractor under the Wage
Payment Law) cannot be applied to a real estate
salesperson who enters into a written contract with the
salesperson’s broker as an independent contractor.

The ABC Test is g three-pronged analysis utilized to
determine if a worker can be considered an independent
contractor. Classification under the ABC test is critical to
employers because they have greater responsibilities to
employees as opposed to independent contractors.

The Supreme Court’s decision, which follows five years of
litigation in this case, preserves the well-established and
long—standing practice of real estate salespersons
contracting with brokers as independent contractors. It
cements that the designation of a reg| estate salesperson
as an employee or independent contractor in the required
written agreement between a broker and a salesperson
determines the nature of the relationship notwithstanding
any other law, rule or regulation to the contrary.

Relying on the plain language of Section 3.2 of the New
Jersey Brokers Act, the Supreme Court rejected the
finding of the New Jersey Appellate Division that the
designation in the written contract between a rea| estate
salesperson and the salesperson’s broker is just one of
several factors to be considered when determining
whether a real estate salesperson is an independent
contractor or an employee. The Supreme Court
recognized the plain and unambiguous language of
Section 3.2 and enforced the statute’s intent by finding that
a written agreement entered into between a real estate
salesperson and the salesperson’s broker that states that
the salesperson is an independent contractor must be
enforced.

The Supreme Court's ruling in this case is significant, as a
loss would have resulted in broad-based changes for New
Jersey’s real estate brokerage industry. Exemption from
the New Jersey Wage Payment Law allows real estate



salespersons who contract as independent contractors to
write-off many of their costs. This includes compensation
and other benefits for staff who assist the salesperson,
costs related to vehicles used for business purposes,
depreciation of equipment, advertising costs, meals and
travel related to brokerage activities, attendance at
association conventions, continuing education expenses,
certain insurance costs, subscriptions and dues, and
licensing fees. Real estate salespersons working as
independent contractors can also retain the benefit of
working for themselves and setting the hours that they are
available, including whether to work on a full-time, part-
time, or occasional basis.

if the Supreme Court had deemed all New Jersey real
estate salespersons to be “employees” for purposes of the
New Jersey Wage Payment Law, real estate brokerages of
all sizes would undoubtedly have laid off many full-time
and part-time salespersons to avoid having to comply with
the New Jersey Wage Payment Law. It would likely have
not been worthwhile for brokerages to put part-time real
ostate salespersons on their payroll and pay their
marketing fees, membership fees, and other costs that a
broker typically pays upfront and then charges back to its
salespersons as provided in the independent contractor
agreements.

The authors of this Alert, Barry S. Goodman and Conor
J. Hennessey, are partners in the firm's Litigation
Department and Real Estate Brokerage Practice Group.
Mr. Goodman successfully argued this case on behalf of
amicus curiae New Jersey Realtors®, with Mr. Goodman
of counsel and on the brief, and Mr. Hennessey on the
brief. Please contact them with questions concerning this
case or to discuss your specific business circumstances.

Barry S. Goodman

Chair, Real Estate Brokerage Practice Group
bgoodman@greenbaumlaw.com
732.476.2560



Conor J. Hennessey
Partner, Real Estate Brokerage Practice Group

chennessey@greenbaumlaw.com
732.476.2482

Attorneys

Barry S. Goodman

Conor J. Hennessey



45:15-3.2. Written agreement; requirement before commencing a..., NJ ST 45:15-3.2

New Jersey Statules Annotated
Title 45. Professions and Occupations (Refs & Annos)
Subtitle 1. Professions and Occupations Regulated by State Boards of Registration and Examination
Chapter 15. Real Estate Brokers and Salesmen (Refs & Annos)
Article 1. Real Estate Brokers and Salesmen (Refs & Annos)

N.J.S.A.45:15-3.2
45:15-3.2. Written agreement; requirement before commencing a business activity; terms; contents

Effective: August 10, 2018
Currentness

a. No broker-salesperson or salesperson shall commence business activity for a broker and no broker shall authorize a broker-
salesperson or salesperson to act on the broker's behalfuntil a written agreement, as provided in this subsection, has been signed
by the broker and broker-salesperson or salesperson. Prior to an individual's commencement of business activity as a broker-
salesperson or salesperson under the authority of a broker, the broker and broker-salesperson or salesperson shall both sign a
written agreement which recites the terms under which the services of the broker-salesperson or salesperson have been retained

by the broker.

b. Notwithstanding any provision of R.S.45:15-1 et seq. or any other law, rule, or regulation to the contrary, a business affiliation
between a broker and a broker-salesperson or salesperson may be that of an employment relationship or the provision of services
by an independent contractor. The nature of the business affiliation shall be defined in the written agreement required pursuant

to subsection a. of this section.

Credits
L.2018,c. 71, § 3. eff. Aug. 10, 2018.

Editors' Notes

ASSEMBLY REGULATED PROFESSIONS COMMITTEE STATEMENT
Senate Bill Ne. 430 (First Reprint)--1..2018, c. 71
DATED: JUNE 11, 2018
The Assembly Regulated Professions Committee reports favorably Senate Bill No. 430 (1R).

This bill eliminates the referral agent license category, which was created pursuant to P.L.2009, ¢.238, and replaces
it by codifying the current business practice of real estate brokers housing real estate salespersons in real estate
referral companies. Under the provisions of the bill, the referral agent license category is replaced by a real estate
salesperson licensed with a real estate referral company that is supervised by a licensed real estate broker whose real
estate brokerage-related activities are limited to referring prospects for the sale, purchase, exchange, leasing or rental
of real estate or an interest therein. The bill defines a real estate referral company as a business entity supervised
by a real estate broker, separate and apart from any other business entity maintained by the real estate broker, for

WESTLAW  © 2022 Thomson Reuters, No claim to original U.S. Government Yorks



45:15-3.2. Written agreement; requirement before Commencing a..., NJ ST 45:15-3.2

the purpose of housing licensed salespersons that strictly engage in the referral of prospects for the sale, purchase,
exchange, leasing or rental of real estate or an interest therein solely on behalf of the supervising real estate broker.
The bill alse expands the definition of rea| estate broker to include any person, firm, or corporation who supervises
a real estate referra| company.

The bill maintains operating limitations, which are currently in place for referral agents, for salespersons licensed
with a real estate referral company, including:

areal estate broker or broker—salesperson; and

(2) salespersons licensed with a real estate referral company will only refer prospects to the real estate broker
Supervising the real estate referral company through which the salesperson is licensed and will not be licensed with
more than one real estate broker or real estate referral company at one time.

The bill provides that the license and renewal applications for a salesperson licensed with a real estate referral
company must include a certification signed by the real estate broker confirming that the salesperson and broker have

a real estate referral company who seeks to change licensure status must include licensure and length of experience
as a referral agent licensed with a real estate referra| company, as applicable.

The bill also predicates the disqualification of real estate licenses jssued to certain individuals upon the basis of g
conviction of any sex offense that would qualify the person for registration under “Megan’s Law,” or an equivalent

or discriminated against by any licensing authority because of any conviction for a crime, unless N.JS.2C:51-2 or
section 7 of P.L.2009, c.53 (C.17:11C-57) is applicable, or unless the conviction relates adversely to the occupation,
trade, vocation, profession, or business for which a license, certificate of authority, or qualification is sought.

The bill revises current law so that continuing education courses would be prohibited from being delivered through
distance learning ora correspondence course. The bil] also establishes two new core continuing education categories
for real estate licensee safety, and financial literacy and planning,

requires a written agresment defining the business affiliation between a broker and a broker-salesperson or salesperson
and the terms under which the services of the broker-salesperson or salesperson have been retained by the broker.
The bill provides that the business affiliation between a broker and a broker-salesperson or salesperson may be that
of an employment relationship or independent contractor relationship.

WESTLAW Cidim 0 original U, S Sovernmeant Warks
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NJ Appellate Division Rules that Municipal Ordinance Restricting Ownership to
Individuals Over 55 Violates Fair Housing Act and NJ Law Against Discrimination

Greenbaum, Rowe, Smith & Davis LLP Client Alert
8.7.24

What You Need to Know

. In a matter of first impression, the New Jersey Appellate
Division recently ruled that a municipal ordinance
restricting ownership in age-restricted communities to
individuals over the age of 55 is invalid on the grounds
that it violates, and is preempted by, the federal Fair
Housing Act and the New Jersey Law Against
Discrimination.

. The Court ruled that the ordinance improperly
discriminates on the basis of familial status and
improperly infringes on the well-established and
constitutionally protected right to own and sell property.

. This is the first decision in the country to directly deal
with the issue of whether age-restricted communities or
municipalities can restrict ownership based upon the
purchaser’s age and shines a bright light on the need
for age-restricted communities and municipalities that
currently have such discriminatory age requirements to
take immediate action to modify their rules or
ordinances to eliminate those requirements.

On July 31, 2024, the New Jersey Appellate Division
issued its ruling in New Jersey REALTORS® v. Township
of Berkeley, upholding a trial court's decision invalidating a



municipal ordinance requiring that the owners of units in
age-restricted communities be 55 years of age or older.
The Court ruled that the ordinance violated and was
preempted by both the federa| Fair Housing Act (FHA) and
the New Jersey Law Against Discrimination (NJLAD). The
Court also held that the requirement was arbitrary,
capricious and unreasonable because jt improperly
infringed on the well-established and constitutionally
protected right to own and sell property.

The dispute in this Case dates back to March 29, 2022,
when the Township of Berkeley enacted Ordinance No.
22-13-0A. The ordinance amended the Township’s land
use provisions to limit property ownership in age-restricted
housing communities to individuals who are 55 and older.
New Jersey REALTORS® filed g complaint against the
Township seeking to have the ordinance declared invalid.

The trial court granted summary judgment in favor of New
Jersey REALTORS®, finding that the ordinance violated
the FHA and the NJLAD by restricting ownership and thus
was preempted and invalid. The trial judge noted the
significant “unintended consequences” of the ordinance,
including preventing elderly owners from transferring title
to their adult children for purposes of estate planning.

The Township appealed the trial court's decision, arguing
that the ordinance was a valid exercise of the
municipality’s police powers and was neijther invalidated
nor preempted by the FHA or the NJLAD. The Appellate
Division rejected the Township’s arguments and upheld the
trial court’s decision.

Both the FHA and the NJLAD include a *housing for older
persons” exemption to discrimination against families that
allows age-restricted communities where 80% of the units
have at least one resident who is 55 or older. There is no
exemption in either law for age-restricted communities to
require that owners be 55 or older.



Relying on the plain language of those statutes — as well
as letters from the New Jersey Department of Community
Affairs (DCA) to the Township and New Jersey
REALTORS® and responses to comments by the DCAto
inquiries made during the rule-making process for
regulations implementing the NJLAD — the Appellate
Division ruled that the Township cannot require, or permit,
discrimination in the ownership of age-restricted housing
by requiring that owners be 55 or older.

The Appellate Division also considered whether the
ordinance was a valid exercise of the Township's police
powers or an arbitrary, capricious and unreasonable act.
The Court noted that although municipal ordinances are
entitled to a presumption of validity, they must be
necessary to address a legitimate public need. The Court
determined that the Township’s ordinance was arbitrary,
capricious and unreasonable because it unreasonably and
irrationally exceeded the public need and unreasonably
infringed upon the well-established and constitutionally
protected right to own and sell property.

The Appellate Division’s decision in this matter is
significant for numerous reasons. First, it protects the
rights of adult children to purchase a home in their own
name in an age-restricted community on behalf of parents
who cannot afford to purchase the home, and then allow
parents who are 55 or older to live there. Next, it similarly
permits parents to transfer title to their home to their adult
children for estate planning reasons. In addition, it allows a
husband or wife who is under 55 whose spouse who was
over 55 passes away, to continue to own their marital
home instead of being forced to sell solely because they
are under 55. Finally, the discriminatory age restriction on
who could purchase a home in an age-restricted
community limited the potential buyers for those homes
and therefore artificially suppressed the value of homes in
those communities, thereby damaging every homeowner
in the community.



This is the first decision in the country to directly deal with
the issue of whether age-restricted communities or
municipalities can restrict ownership based upon the age
of the purchaser. There are numerous age-restricted
communities in New Jersey and around the country that
have a requirement that owners be 55 or older, even
though the law only allows them to require that 80% of the
units be OCcupied by at least one person who is 55 or
older. The decision sends a clear message to age-
restricted communities, as well as to the municipalities
where those communities are located, that they can no
longer impose these discriminatory age restrictions on who
Can own property in those communities. As g result, any
age-restricted communities and municipalities that have
such discriminatory age requirements should immediately
take steps to modify their rules or ordinances to eliminate
this illegal requirement,

The authors of this Alert, Barry S. Goodman and Conor
J. Hennessey, are partners in the firm’s Litigation
Department and Real Estate Brokerage Practice Group.
Mr. Goodman successfully argued this case on behalf of
New Jersey Realtors®, with Mr. Goodman of counsel and
on the brief, and Mr. Hennessey on the brief. Please
contact them with questions concerning this case or to
discuss your specific business circumstances.

Conor J. Hennessey
Partner, Real Estate Brokerage Practice Group
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Discrimination
Under Fair Housing Laws

BY BARRY S. GOODMAN, ESQ.
NEW JERSEY REALTORS® GENERAL COUNSEL

As a New Jersey Realtor®, it i important to stop and

[\ consider your own possible biases and make sure that
you do not discriminate against anyone who is protected
under fair housing laws. For example, can you advertise that
2 landlord does not accept Section 8 tenants? Should you use
credit reports and background checks to screen tenants? Is

it appropriate to show an Orthodox Jewish buyer homes in
what many consider to be an Orthodox Jewish community?

Discrimination, whether intentional or unintentional, comes
in many forms. Let’s talke about who is protected and who is
not protected and what can be done under the New Jersey
Law Against Discrimination (“LAD) and federal Fair
Housing Act (‘FHA).

Law Against Discrimination

What groups are protected under LAD?

In the real estate contcxf, LAD prohibits andlords, sellers
and real estate licensees from discriminating against people
based upon race, creed, color, national origin, ancestry,
marital status, civil union status, domestic partmership status,
familjal status, pregoancy or breastfeeding, sex, gender .
identity or affection,, affectional or sexual orientation,
disahility, ability for service in the Armed Forces of the
United States, pationality or source of lawful income used for

a rental or mortgage payment.

What is a source of lawful income?

As an example, although maty landlords like to rent to
tenants who are receiving Section 8 funds because they
are comfortable that the rent will be paid, some landlords
for some reason do not want to rent to Section 8 tenants.
However, since Section 8 funds are a lawful source of
income, a landlord cannot refuse to rent to 2 tenant solely
because the tenant is receiving Section 8 funds. As a result,
if you are representing a landiord, you canpot state or imply
to a tenant, whether In advertising or otherwise; that the
landiord does not want to Tent to 2 tenant who is receiving
Section 8 funds.
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Fair Housing Act

What groups are protected under the FHA?
The FHA provides that it s unlawful to discriminate the
sale or leasing of dwellings based on race, color, religion,
sex, familial status, national origin or disability.

Are there exceptions to the FHA?

There are. The FELA generally does not apply to single-
family houses that are sold or rented by an owner who does
not own more than three-single family houses, does not
reside in the house and was not the most recent resident
prior to the sale. Howeves, it applies if such an owner

retains a real estate broker.

There also is the “Mrs. Murphy” exception if the owner
lives in the building and there 2r¢ 0O more than four
families living there. In addition, private clubs and religious
organizations typically are exempt, 2 are governmental

mmaximurm occupancy requirements.

Onue final excepton is for housing for older persons, which
is an exception from “farnilial status™ protection and applies
to housing developments for persons who are 55 years of
age or older where 80 percent of the occupied units are
occupied by at least one person who 18 55 or older and for
developments solely occupied by persons 62 years of age or
older.

This only applies to intentional discrimination,
right?

Not really. The United States Supreme Court decided that
the FHA not only can be violated if there 1s intentional
discrimination but also if there is a “disparate impact” on
one of the protected groups-

What does disparate impact mean?

Let me give you an example. If 2 landiord directs you not
to rent to anyone who has been convicted of 2 crime, that
may seem to be af evenhanded approach to avold any



discrimination. However, since African Americans are
jailed at a rate nearly three times the general population,
there would be 2 disproportionate impact on African
Americans if all people who had a criminal recard were
excluded from consideration. Whether or not you use -
crirminal background checks in evaluating a tenant, you
therefore have to be very careful not to rely upon any one
basis when you are deciding who is a viable tenant and

should rely upon as many different criteria as you can.

Could a licensee be charged with
discrimination by showing homes to a family
in a neighborhood where people from a
similar background live?

and the FFHA_ You always should focus on the property
and the physical amenities in the community, such as the
schools, shopping, and proximity to highways and

other transportation, not the people who live in the
community, when recommending homes for a buyer.

What about tenants who want to have an
assistance animal live with them but the
landlord has a strict no pet policy? How is
that handled?

LAD and the FHA require that a landlord allow a tenant
to have an assistance animal regardless of the landlord’s
policy concerning pets. An assistance animal can be a
service animal, which must be trained to provide a service,
like a seeing eye dog, or can be an animal that will do
work, perform tasks, provide assistance and/or therapeutic

Yes. That is known as steering and is prohibited under LAD

emotional support for individuals with disabilities, which
typically are called support animals. An animal that

does not qualify as an assistance animal 1s subject to the
landlord’s policy concerning pets, including 2 no pet policy.
A landlord may not charge a fee or deposit for an agsistance
animal but may charge the tenant for any damages that are
caused by the assistance animal.

Who enforces all of this?

In New Jersey, the New Jersey Division on Civil Rights
enforces it and, on the federal level, the United States
Department of Housing and Urban Development enforces
it. Not only can the penalties they impose be severe but the
New Jersey Real Estate Commission also could sanction you
for violating LAD or the FHA, including taking away your
real estate brokerage license.

What advice can you give to licensees to
adhere to these policies?

The most important suggestion I can give to you is that
you should be very careful what you say and do. Your
words and conduct have an impact on people, many of
whom have suffered discrimination in their lives and may
take your comments or what you do in the wrong way. Of
course, any time a landlord or seller indicates a preference
to deal with a person in any protected group different than
a person in another group, let them know that you are not
permitted to do that. If they persist, immediately get advice
about how to bandle the situation. W
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DON’T FALL IN LOVE WITH LOVE LETTERS

By: Barry S. Goodman, Esq.”

Tt’s a hot market and there are multiple offers on properties. What can your buyer do to
make your buyer’s offer stand out? Should your buyer submit a so-called “love letter” to the
seller with personal information in order to make your buyer’s offer more compelling? The
seller wants as much information as possible before deciding which offer to accept. Should the
seller consider love letters from buyers? What policy should a broker have regarding love
letters?

Love letters have become very common so that a buyer can try to convince a seller to
accept the buyer’s offer based upon personalizing the offer. The buyer may include that the
buyer can picture the buyer’s children playing in the backyard. The buyer might indicate that the
house is perfect because it is so close to a church, synagogue or mosque. The buyer also might
indicate that she and her wife can see themselves relaxing in the family room.

Although love letters seem harmless on the surface, it almost is inevitable that such love
letters will include personal information that will allow the seller to determine if the buyer is in a
class that is protected under the Fair Housing Act (“FHA”) or the New Jersey Law Against
Discrimination (“LAD”). Although the seller may not consciously discriminate against any
potential buyer based upon such information, there always is the possibility that this information
may affect the seller’s decision not to sell the property to a particular buyer. Of course, once the
buyer has invested the emotional energy needed to provide a compelling love letter, the buyer
has a vested interest in that home. If the buyer’s offer is not accepted, the buyer may feel that it
was because the seller was discriminating against the buyer because of the buyer’s protected
status and therefore file a discrimination complaint against the seller. The buyer undoubtedly

will include the broker in the complaint.

Under the FHA, it is unlawful to discriminate in the sale or leasing of dwellings based on
race, color, religion, sex, familiar status, national origin or disability. However, the FHA
generally does not apply to single-family houses that are sold or rented by an owner who does
not own more than three single-family houses, does not reside in the house and was not the most
recent resident prior to the sale. However, the FHA does apply if such an owner retains a real

estate broker.

* Barry S. Goodman, Esq., a partner in the law firm of Greenbaum, Rowe, Smith & Davis LLP,
is General Counsel for the New Jersey REALTORS®. He focuses his practice on real estate
brokerage and other real estate-related matters, as well as business matters, corporate
shareholders and partnership disputes, and municipal practice.
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The LAD protects more groups against discrimination. It prohibits landlords, sellers and
real estate licensees from discriminating against people based upon race, creed, color, national
origin, ancestry, marital status, civil union status, domestic partnership status, familial status,
pregnancy or breastfeeding, sex, gender identity or affection, affectional or sexual orientation,
disability, liability for service in the Armed Forces of the United States, nationality or source of
lawful income used for a rental or mortgage payment. However, the LAD has the same
exception as the FHA for a single-family house that is sold or rented by an owner, except that the
LAD’s exception only is for an owner who does not own more than two single-family houses.

As a result of this potential for discrimination that could arise from love letters, the
National Association of REALTORS® has provided the following best practices to protect you
and your clients from fair housing liability:

1. Educate your clients about the fair housing laws and the pitfalls of buyer love
letters.

2. Inform your clients that you will not deliver buyer love letters and advise others
that no buyer love letters will be accepted as part of the MLS listing.

3. Remind your clients that their decision to accept or reject an offer should be
based on objective criteria only.

4. If your client insists on drafting a buyer love letter, do not help your client draft
or deliver it.

5. Avoid reading any love letters drafted or received by your client.

6. Document all offers received and the seller’s objective reason for accepting an
offer.

It therefore is strongly recommended that brokers develop an officewide policy that they
will not accept buyers’ love letters on behalf of a seller and that they will advise sellers not to
consider love letters. A candid discussion should be held with sellers during the listing
presentation and buyers when you begin working with them so that they know you will not
accept or participate in drafting love letters because of the potential for discrimination that could
result from a love letter.
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

New Jersey Administrative Code
Title 11. Insurance
Chapter 5. Real Estate Commission (Refs & Annos)
Subchapter 6. Conduct of Business

NJA.C. 11:5-64
11:5-6.4 Obligations of licensees to public and to each other

Currentness

(a) All licensees are subject to and shall strictly comply with the laws of agency and the principles goveming
fiduciary relationships. In accepting employment as an agent, the licensee pledges himself to protect and promote,
as he would his own, the interests of the client or principal he has undertaken to represent; this obligation of
absolute fidelity to the client's or principal's interest is primary but does not relieve the licensee from the obligation
of dealing fairly with all parties to the transaction.

(b) Every licensee shall make reasonable effort to ascertain all material information concerning the physical
condition of every property for which he or she accepts an agency or which he or she is retained to market as a
transaction broker, and concerning the financial qualifications of every person for whom he or she subinits an offer
to his or her client or principal. Information about social conditions and psychological impairments as defined in
(d) below is not considered to be information which concerns the physical condition of a property.

1. A reasonable effort to ascertain material information shall include at least:

1. Inquiries to the seller or seller's agent about any physical conditions that may affect the property; and

ii. A visual inspection of the property to determine if there are any readily observable physical conditions affecting
the property.

2. As used in this section, information is “material” if a reasonable person would attach importance to its existence
or non-existence in deciding whether or how to proceed in the transaction, or if the licensee knows or has reason
to know that the recipient of the information regards, or is likely to regard it as important in deciding whether or
how to proceed, although a reasonable person would not so regard it.

(c) Licensees shall disclose all information material to the physical condition of any property which they know or
which a reasonable effort to ascertain such information would have revealed to their client or principal and when
appropriate to any other party to a transaction. Licensees shall also disclose any actual or potential conflicts of
interest that the licensee may reasonably anticipate.

1. With respect to off-site conditions which may materially affect the value of the residential real estate, in all sales
contracts involving newly constructed residential real estate they prepare, licensees shall include a statement as
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

set forth below. By including this statement in a contract of sale prepared by the licensee, the licensee shall be
deemed to have fulfilled his or her disclosure obligations under (¢) above with respect to such off-site conditions.
The statement shall be in print as large as the predominant size print in the document and shall read as follows:

“NOTIFICATION REGARDING OFF-SITE CONDITIONS

Pursuant to the New Residential Construction Off-Site Conditions Disclosure Act, P.L. 1995, ¢.253 (C.46:3C-1
et seq.), sellers of newly constructed residential real estate are required to notify purchasers of the availability of
lists disclosing the existence and location of off-site conditions which may affect the value of the residential real
estate being sold. The lists are to be made available by the municipal clerk of the municipality within which the
residential real estate is located and in other municipalities which are within one-half mile of the residential real
estate. The address(es) and Lelephone number(s) of the municipalities relevant to this project and the appropriate
municipal offices where the lists are made available are listed below. Purchasers are encouraged to exercise all
due diligence in order to obtain any additional or more recent information that they believe may be relevant to
their decision to purchase the residential real estate. Purchasers are also encouraged to undertake an independent
examination of the general area within which the residential real estate is located in order to become familiar with
any and all conditions which may affect the value of the residenlial reai estate.

The purchaser has five (5) business days from the date the contract is executed by the purchaser and the seller to
send notice of cancellation of the contract to the seller. The notice of cancellation shall be sent by certified mail.
The cancellation will be effective upon the notice of cancellation being mailed. If the purchaser does not send
a notice of cancellation to the seller in the time or manner described above, the purchaser will lose the right to
cancel the contract as provided in this notice.

IVIUTUCIPALIEY vevueeeerserererenssenesenetssesssos s bareseesesssshesenssssesssss b s sras s bbb eeses e as s oo ese s e bes s e b s b s ae b s s es b ebeber et b s e rsansraris
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The statement shall either be included in the text of the contract itself or attached to the contract as an Addendum.

2. In all residential real estate sale contracts they prepare except contracts for newly constructed residential real
estate, licensees shall include a statement as set forth below. The statement shall be in print as large as the
predominant size print in the document and shall read as follows:

“NOTICE ON OFF-SITE CONDITIONS

Pursuant to the New Residential Construction Off-site Conditions Disclosure Act, P.L. 1995, ¢.253 the clerks
of municipalities in New Jersey maintain lists of off-site conditions which may affect the value of residential
properties in the vicinity of the off-site condilion. Purchasers may examine the lists and are encouraged (o
independently investigate the area surrounding this property in order to become familiar with any off-site

WESTLAW € 2025 Thomson Rauters. No claim ia orig

i . (2 ey 53 0y 2y LA
al .S, Governmant Wiarks




11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

conditions which may affect the value of the property. In cases where a property is located near the border of a
municipality, purchasers may wish to also examine the list maintained by the neighboring municipality.”

The statement shall either be included in the text of the contract itself or attached to the contract as an Addendum.

i. Licensees who possess actual knowledge of an off-site condition which may materially affect the value of
residential real estate other than newly constructed properties shall disclose that information to prospective
purchasers of such residential real estate affected by the condition. That disclosure shall be made prior to the
signing of the contract by a prospective purchaser.

ii. In cases where the licensee did not possess actual knowledge of the presence of an off-site condition which
might materially affect the value of the residential real estate, by virtue of including the foregoing statement in
a contract of sale prepared by him or her, the licensee shall be deemed to have fulfilled his or her disclosure
obligations under (¢) above with respect to such off-site conditions.

3. As used in this subsection, the following words and terms shall have the following meanings:

i. “Newly constructed” means any dwelling unit not previously occupied, excluding dwelling units constructed
solely for lease and units governed by the National Manufactured Housing Construction and Safety Standards Act
of 1974, 42 U.S.C. §§ 5402 et seq.

ii. “Off-site conditions” refers to the following conditions as set forth in the New Residential Construction Off-
Site Conditions Disclosure Act, N.J.S.A. 46:3C-3 (P.L. 1995 c. 253), or as amended:

(1) The latest Department of Environmental Protection listing of sites included on the National Priorities List
pursuant to the “Comprehensive Environmental Response, Compensation and Liability Act of 1980,” 42 U.S.C.
§§ 9601 et seq.;

(2) The latest sites known to and confirmed by the Department of Environmental Protection and included on
the New Jersey master list of known hazardous discharge sites, prepared pursuant to P.L. 1982, c. 202 (N.J.S.A.
58:10-23.15 et seq.);

(3) Overhead electric utility transmission lines conducting 240,000 volts or more;
(4) Electrical transformer substations;
(5) Underground gas transmission lines as defined in 49 C.F.R. 192.3;

(6) Sewer pump stations of a capacity equal to, or in excess of 0.5 million gallons per day and sewer trunk lines
in excess of 15 inches in diameter;
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

(7) Sanitary landfill facilities as defined pursuant to section 3 of P.L. 1970, ¢.39 (N.J.S.A. 13:1E-3);

(8) Public wastewater treatment facilities; and

(9) Alrport safety zones as defined pursuant to section 3 of P.L. 1983, ¢.260 (N.J.S.A. 6:1-82).

iii. “Residential real estate” means a property or structure or both which will serve as a residence for the purchaser.

(d) Information about social conditions or psychological impairments of a propetty is not considered information
which affects the physical condition of a property. Subject to (d)3 below, licensees are not required by (c) above
to disclose such information.

L. As used in this section, the term “social conditions™ includes, but is not limited to, neighborhood conditions
such as barking dogs, boisterous neighbors, and other conditions which do not impact upon or adversely affect
the physical condition of the property.

2. As used in this section, the term “psychological impairments” includes, but is not limited to, a murder or suicide
which occurred on a property, or a property purportedly being haunted.

3. Except as provided below, upon receipt of an inquiry from a prospective purchaser or tenant about whether
a particular property may be affected by a social condition or psychological impairment, licensees shall provide
whatever information they know about the social conditions or psychological impairments that might affect the
property.

i. In accordance with N.J.S.A. 10:5-1 et seq. (the “Law Against Discrimination™), licensees shall make no inquiry
and provide no information on the racial composition of, or the presence of 4 group home in, a neighborhood. In
response to requests for such information, licensees shall inform the persons making the inquiry that they may
conduct their own investigation. This paragraph does not apply to the owner of a multiple dwelling or his agent
to the extent that such inquiries are necessary for compliance with N.J.A.C. 13:10.

ii. [n accordance with N.J.S.A. 2C:7-6 through 11 (*Megan's Law”) and the guidelines promulgated thereunder,
licensees shall make no inquiry about and provide no information on notifications from a county prosecutor issued
pursuant to that law. In response to requests for such information, licensees shall inform the person making the
inquiry that information about registered sex offenders is mainlained by the county prosecutor.

(e) In all contracts and leases on residential real estate they prepare, licensees shall include the following statement
in print as large as the predominant size print in the document:

MEGAN'S LAW STATEMENT—Under New Jersey law, the county prosecutor determines whether and how to
provide notice of the presence of convicted sex offenders in an area.
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

In their professional capacity, real estate licensees are not entitled to notification by the county prosecutor under
Megan's Law and are unable to obtain such information for you. Upon closing the county prosecutor may be
contacted for such further information as may be disclosable to you.

(f) Unless directed not to do so in writing by an owner as provided herein, every licensee shall fully cooperate with
all other New Jersey licensees utilizing cooperation arrangements which shall protect and promote the interests
of the licensee's client or principal. Collusion and discrimination with respect to commission rates and splits are
prohibited as provided in N.J.A.C. 11:5-7.5 and 7.6.

1. The obligation to fully cooperate with all other licensees includes the requirements that listing brokers:

i. Notify any Multiple Listing System to which a listing is to be submitted of having acquired the listing within
48 hours of the effective date of the listing;

ii. Transmit to their principal(s) all written offers on their listings submitted by licensees with other [irms within
24 hours of receipt of the written offer by their firm; and

iii. Place no unreasonable restrictions upon the showing of properties listed with them to prospective purchasers
who are working through cooperating brokers, A requirement that all appointments for showings must be made
through the listing broker's office is not considered an unreasonable restriction upon showings.

2. All requirements imposed by the obligation to fully cooperate shall be complied with on all listings unless the
client or principal, with full knowledge of all relevant facts, expressly relieves the listing broker from one or more
of those requirements in writing. Such a writing shall be signed by the owner and made an attachment to the listing
agreement. Such a writing shall be made available for inspection by other brokers upon request.

3. All written listing agreements prepared by licensees shall include a provision as set forth below, which provision
shall be in print larger than the predominant size print in the agreement. The provision may be included within
the body of the listing agreement or attached to the listing as an addendum to it. Where the provision is made an
addendum to the listing agreement it shall be signed by the owner at the same time that the owner signs the listing
agreement. Prior to securing the owner's signature on the listing agreement, the listing broker shall specify the
complete formula for determining the commission split in the indicated location in the provision.

COMMISSION SPLITS

LISTING BROKERS USUALLY COOPERATE WITH OTHER BROKERAGE FIRMS BY SHARING
INFORMATION ABOUT THEIR LISTINGS AND OFFERING TO PAY PART OF THEIR COMMISSION TO
THE FIRM THAT PRODUCES A BUYER. THIS 1S GENERALLY REFERRED TO AS THE “COMMISSION
SPLIT.”

SOME LISTING BROKERS OFFER TO PAY COMMISSION SPLITS OF A PORTION OF THE GROSS
COMMISSION, USUALLY EXPRESSED AS A PERCENTAGE OF THE SELLING PRICE, LESS A
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

SIGNIFICANT DOLLAR AMOUNT. OTHER LISTING BROKERS OFFER A PORTION OF THE GROSS
COMMISSION LESS ONLY A MINIMAL LISTING FEE OR LESS ZERO.

THE AMOUNT OF COMMISSION SPLIT YOUR BROKER OFFERS CAN AFFECT THE EXTENT TO
WHICH YOUR PROPERTY IS EXPOSED TO PROSPECTIVE BUYERS WORKING WITH LICENSEES
FROM OTHER BROKERAGE FIRMS.

ON THIS LISTING, THE BROKER IS OFFERING A COMMISSION SPLIT OF MINUS
TO POTENTIAL COOPERATING BROKERS.

IF YOU FEEL THAT THIS MAY RESULT TN YOUR PROPERTY RECEIVING LESS THAN MAXIMUM
EXPOSURE TO BUYERS, YOU SHOQULD DISCUSS THOSE CONCERNS WITH THE LISTING
SALESPERSON OR HIS/HER SUPERVISING BROKER.

BY SIGNING THIS LISTING AGREEMENT THE OWNER(S) ACKNOWLEDGE HAVING READ THIS
STATEMENT ON COMMISSION SPLITS.

4. Should the client or principal direct the listing broker not to cooperate at all with all other licensees, evidence
of this intent shall be in writing in the form of a WAIVER OF BROKER COOPERATION as sct forth below and
signed by the client or principal. Copies of this WAIVER OF BROKER COOPERATION and the listing agreement
to which it relates shall be provided to the client or principal and to their authorized representative by the broker.
This waiver shall become a part of the listing agreement at the time it is signed, and shall be made available for
inspection by other brokers upon request. However, no direction or inducement from the client or principal shall
relieve the listing broker of his responsibility of dealing fairly and exercising integrity with all other licensees.

WAIVER OF BROKER COOPERATION

[ UNDERSTAND THAT COOPERATION AMONGST BROKERS PRODUCES WIDER EXPOSURE OF MY
PROPERTY AND MAY RESULT IN IT BEING SOLD OR LEASED SOONER AND AT A HIGHER PRICE
THAN WOULD BE THE CASE WERE MY BROKER NOT TO COOPERATE WITH OTHER BROKERS.
1 FURTHER UNDERSTAND THAT WHEN MY BROKER COOPERATES WITH OTHER BROKERS,
I CAN STILL HAVE THE ARRANGEMENTS FOR THE SHOWING OF THE PROPERTY AND ALL
NEGOTIATIONS WITH ME OR MY ATTORNEY MADE ONLY THROUGH MY LISTING BROKER'S
OFFICE, SHOULD I SO DESIRE.

However, despite my awareness of these factors, I direct that this property is to be marketed only through the
efforts of the listing broker. This listing is not to be published in any multiple listing service. I will only consider
offers on this property which are obtained by, and I will only allow showings of this property to be conducted by the
listing broker or his or her duly authorized representatives. THE LISTING BROKER IS HEREBY DIRECTED
NOT TO COOPERATE WITH ANY OTHER BROKER.

By signing below, the parties hereto confirm that no pressure or undue influence has been exerted upon the owners

as to how this property is to be marketed by the Listing Broker.
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Waiver of Broker Cooperation form,

Dated: OWDEE ittt

owner ..o
EISHDG BIOKEE 1nmessmmssisssnsr e
By: Authorized Licensee or Broker

(@) If any offer on any real property or interest therein is made orally, the licensee shal] advise the offeror that he
Is not obligated to present to the owner or his authorized representative any offer unless the offer is in writing,
Unless a writing containing or confirming the terms of the listing agreement otherwise provides, the licensee shall
transmit every written offer on any real property or interest therein presented to or obtained by the licensee during
the term of the listing to the owner or hig authorized representative within 24 hours of receipt of the written offer by
their firm. For the purposes of this section, the term of a listing shall be deemed to expire either on the termination
date established in the listing agreement, or upon the closing of a pending sale or lease. [f any acceptance of an
offer is given orally, the licensee shall secure the acceptance in writing within 24 hours,

(h) Back-up offers shall be handled as follows:

1. As used in this subsection, the term “back-up offer” shall mean a written and signed offer to purchase or lease
an interest in real estate which is received by a licensee at a time when a previously executed contract or lease
pertaining to the same interest in real estate is pending and in effect, having survived attorney review if it was
subject to such review. Offers obtained while a previously executed contract or lease is still pending attorney
review are not considered back-up offers and must be presented as provided in (g) above.

2. Whenever a licensee transmits a back-up offer to an owner, the licensee shall advise the owner in writing to
consult an attorney before taking any action on the back-up offer, and shall retain a copy of such written notice
as a business record in accordance with N.JA.C. | 1:5-5.4,

3. Whenever a licensee receives a back-up offer, the licensee shall notify the offeror in wriling that the property
to which the offer pertains is the subject of a pending contract of sale or lease and, in the event that the licensee

contract or lease. A copy of such written notice shall be retained by the licensee as » business record in accordance
with NJA.C. 11:5-5.4.

(1) It shall be the duty of a licensee to recommend that legal counsel be obtained whenever the interests of any
party to a transaction seem to require it.
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

(j) At the time of the taking of any listing of residential property, a licensee shall furnish to the owner a copy of a
summary of the New Jersey Law Against Discrimination N.J.S.A. 10:5-1 et seq. which sumimary shall have been
prepared and furnished by the Attormney General of the State of New Jersey, shall state the provisions of the Law
Against Discrimination, and shall state which properties are covered by this law and which properties are exempt
from this law. Should the owner profess an unwillingness to abide by or an intention to violate this law then the

licensee shall not accept these listings.

(k) No licensee shall deny real estate brokerage services to any person for reasons of race, creed, color, national
origin, ancestry, marital status, civil union status, domestic partnership status, familial status, sex, gender identity
or expression, affectional or sexual orientation, disability, nationality, or source of lawful income used for rental
or mortgage payments, and no licensee shall participate or otherwise be a party to any plan, scheme or agreement
to discriminate against any person on the basis of race, creed, color, national origin, ancestry, marital status,
civil union status, domestic partnership status, familial status, sex, gender identity or expression, affectional or
sexual orientation, disability, nationality, or source of lawful income used for rental or mortgage payments. For
the purposes of this subsection, the term “disability” shall have the same meaning as the definition of “disability”
codified at N.J.S.A. 10:5-5q.

() Licensees may engage in brokerage activity in transactions involving the resale of mobile and manufactured
homes as provided at N.J.S.A. 39:10-19. Licensees who do so shall be familiar with all laws applicable to such
transactions. These laws include N.J.S.A. 39:[-1 ¢t seq., as it applics to the resale of and the transfer of the titles
to such motor vehicle units, N.J.S.A. 46:8C-2 et seq., as it applies to the resale of such units when situated in
Mobile Home Parks, N.J.S.A. 17:16C-1 et seq., as it applies to the financing of purchases of personal property
and New Jersey's Truth in Renting Act, N.J.S. A. 46:8-43 et seq. Licensees who, when involved in transactions
of this type, evidence a lack of familiarity with these laws either through acts of omission or commission shall be
subject to sanctions by the Commission for having engaged in conduct demonstrating incompetency, in violation
of N.J.S.A. 45:15-17(e).

Credits

Amended by R.1975 d.260, effective August 28, 1975; R.1976 d.10, effective January 13, 1976; R.1979 d.461,
effective November 26, 1979; R.1983 d.471, effective November 7, 1983; R.1988 d.69, effective February 16,
1988 (operative March 1, 1988); R.1988 d.412, effective September 6, 1988; R.1993 d.365, effective July 19,
1993; R.1994 d.266, effective June 20, 1994 (operative July 1, 1994); R.1997 d.27, effective January 21, 1997;
R.1997 d.275, effective July 7, 1997; R.1998 d.497, effective October 5, 1998; R.2001 d.237, effective July 16,
2001; R.2004 d.130, effective April 5, 2004; R.2009 d.287, effective September 2 [, 2009. Technical changes made
by 55 N.J.R. 302(a) R.2023, effective February 21, 2023.

CHAPTER EXPIRATION DATE

<Chapter 5, Real Estate Commission, expires on January 24, 2030.>

Current through amendments included in the New Jersey Register, Volume 57, Issue 15, dated August 4, 2025.

Some sections may be more current, see credits for details.

N.JA.C. 11:5-6.4, NJADC 11:5-6.4
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Greenbaum Rowe
Smith & Davis|LLp

COUNSELORS AT LAW

Barry S. Goodman
PARTNER

Woodbridge Office

99 Wood Avenue South

tselin, New Jersey 08830

T: 732.476.2560

F: 732.476.2561
bgnodmﬂan@gree_nbaumlaw.com

Being a lawyer allows me to fulfill my desire to help people
while constantly being challenged to keep up with changing
laws, many of which I have had the good fortune to mold
through cases I have handled and my drafting of legislation
and regulations. I could not be more pleased to be able to
counsel my clients about their business and personal issues
in an attempt to avoid problems and, when necessary,
advocate for them in lmwsuits and before regulatory
agencies. '

Mr. Goodman focuses his practice in commercial litigation, with 2
particular concentration in rzal estate and real estate brokerage issues.
His experience also encompasses municipal law, antitrust suits, and
corporate shareholder and partnership disputes. Throughout his career, a
qumber of Mr. Goodman's cases have resulted in published opinions that
set precedents in New Jersey.

Mr. Goodrnan is approvad by the Stats of New Jersey Department of
Ranking and Insurance Real Estate Commission as a New Jersey Real
Estate Continuing Education Instructor. He lecturas frequently to the real
sstate brokerage community and other industry organizations throughout
the stata, and has written extensively on topics related to resal estate
brokerage law.

HONORS & AWARDS

+ Recipient of the Middlesex County Bar Association Lawyer
Achievement Award (2010)
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: Law, Newark, J.D., 1977

i Rutgers College, B.A., cum
laude, 1873

i Bar Admissions

| New Jersey, 1978

U.S. District Court, District of

New Jersey, 1978

: U.S. Supreme Court, 1984
i U.S. Court of Appeals, Third

Circuit, 1886

.', Clerkships

l Former law clerk to The

! Hoporable Eugene L. Lora,

i Presiding Judge, Naw Jarssy

: Appellate Division {1977-1873)
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COUNSELORS AT LAW

Barry 8. Goodman (Cont.)

Recipient of the Rutgers University Alumni Merftorious Service Award {20086)

Listed in The Best Lawyers in America® {a trademark of Woodward/White, Inc.) in the Appellate

Practice, ’Litigation—ReailEstate and Commercial Litigation practice areas {2012 — present)

Selected by Best Lawyers® {a trademark of Woodward/White, Inc.) as 2016 Woodbridge "Lawver of
the Year” in Litigation - Real Estats

Listed in New Jerssy Super Lawyers (a Thompson Reuters business) in the Real Estate practice area
(2011 — present)

Martindale-Hubbell® Peer Raview Rated AV® Preeminent la trademark of Internat Brands, [nc.) (1988 —
present)
Listed in Benchmark L itigation (published by Euromoney Institutional Investor PLC) as a Local

itigaticn Star - New Jersay in the Antitrust and Genearal Commercial practica areas (2013 — present)
g Y p p

Listed in Marquis Who's Who in America {published by Marquis Who's Who LLC) (2001 - present)

Following iaw schoacl graduation, honored with the Eii Jarmel Memorial Prize for pubiic interest
litigation

A description of the standard or methodology on which the accoiades are based can be found HERE. No
aspect of this advertisement has been approved by the Supreme Court of New Jersey.

REPRESENTATIVE MATTERS

3

Conley v. Guerrero (2017), in which the New Jersey Supreme Court held that an attorney who sends a
notice of disapproval of a residential sales contract prepared by a real estate licensee to the broker(s)
during the three-day attorney-review period must send it by email, fax, overnight maij or personal
delivery

Timber Glen Phase lll, LLC v. Township of Hamilton (2015), in which the Appellate Division held that a
municipality does not have the authority under the Licensing Act to impose licenses and licensing fees
for residential apartment units that provide tenancies for 175 days or more

Zaman v. Felton (2014), in which the New Jersey Supreme Court held that, where a real estate .
licensee purchases a house that is in foreclosure with the seller having the right to buy back the
property and continue to live there through a lease, the transaction may create an equitable mortgage
but it is not subject to /n re: Opinion 26 or the Consumer Fraud Act

In re: Opinion 26 (1935), in which the New Jersey Supreme Court held that buyers and sellers of
residential real estate can receive assistancs from real estate and title agents during the clesing
process, as has been the practice in South Jersey, and do not have to retain a lawyer as has typically
been done in North Jersey

RE/MAX v. Wassau (2000), in which the Naw Jersey Supreme Court held that real estate salespeople
are smployees for purpases of workers’ compensation
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Barry S. Goodman {Cont.)

§ not adequately represented by counsel and the
of the parties

* Siate v. Arace Brothers (1983), in which Mr. Goodman represented a trade association and certain
individual defendants against allegations by the Attorney General that over the course of 25 years, the
defendants had allocated public contracts among themselves in violation of the Antitrust Act

° New Jerseyv. T.L.0. {1985}, in which the United States Supreme Court rendered 3 landmark decisic'm
circumseribing the scope of searches and seizures in public schools

* The Hospital Center ar Orange v. Cook (1981), in which the Appeliate Division held that a haospital is
barred from suing indigent patient for fees where the hespital failed to advise a patient she was"
eligible to apply for free medical care under a federal program for which the hospital already had
received funding

UNIQUELY NJ

* General Counsel, New Jersey REALTORS®
® Generaj Counsel and past President, United Way of Hunterdon County
» Vice Chairman, Hunterdon Medical Center Board of Trustees

* Board of Trustees, Hunterdon Healtheare Systemn; Member, Executive Committee; Chair, Strategic
Planning Committes; Member, Cammbtas on Trustees; farmer Chair, Quality Committes

= Masmber, New Jersey Stats Bar Association; Real Property Trust and Estate Law Section, Cfvi! Trial Bar
Saction, Antitrust Law Special Committes

= Member, Federél Bar Association of the State of New Jersey

= Member, Middiesex County Bar Association

® Merﬁber, Hunterdon County Bar Association

¢+ Member, New Jersey Institute of Local Government Attorneys

* Former Chair, Interest on Lawyers’ Trust Accounts (IOLTA) Fund of the Bar of New Jersey

¢ Former member, New Jersey Supreme Court Professionaj Responsibility Rules Committee
* Former Trustee, Trial Attorneys of New Jersey

® Past President, Rutgers-Newark Law School Alumni Association

MORE ACTIVITIES & EXPERIENCE

* Member, American Bar Assodciation; Litigation Section, Real Property, Trust and Estate Law Section
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