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LEGAL ISSUES YOU HAVE TO UNDERSTAND TO STAY OUT OF REAL ESTATE
BROKERAGE JAIL!"

A. FORMING LLC’S/RESTRICTIVE COVENANTS

1. Real estate salespersons now can receive commissions through multi-member
LLC’s that are registered with the Real Estate Commission. TRUE or FALSE?

2. A non-compete provision in an independent contractor agreement will be enforced
by a court in New Jersey as long as the geographical area covered by the restriction
does not go beyond the State of New Jersey. TRUE OR FALSE?

B. COMPLYING WITH THE NEW JERSEY CONSUMER PROTECTION
ENHANCEMENT ACT

3. When the seller of a residential property is an estate, a property condition disclosure
statement is not required unless it is requested by the buyer. TRUE or FALSE?

4. A brokerage services agreement with the party or parties the broker represents is
now required in order to earn a commission in a residential real estate transaction.
TRUE or FALSE?

5. A brokerage firm can represent a seller as a seller’s agent and a buyer as a
transaction broker in the same transaction. TRUE or FALSE?

6. The fiduciary obligations of a licensee acting as a seller’s agent require the agent
to prepare a contract for an unrepresented buyer in order to make an offer. TRUE
or FALSE?

7. If the amount of cooperative compensation agreed to between the seller and buyer

in the contract for sale is more than the compensation included in the buyer agency
agreement, the brokerage firm representing the buyer is entitled to retain the
increased amount. TRUE or FALSE?

C. COPING WITH INDEPENDENT CONTRACTOR STATUS/FAIR HOUSING
LAWS

8. Although the N.J. Supreme Court decision in May 2024 held that a real estate
salesperson who has an independent contractor agreement with a broker is not an
employee under the Wage Payment Law, the salesperson may still be treated as an
employee in New Jersey for purposes of workers’ compensation, the Whistleblower

* *Prepared by Barry S. Goodman, Esq. (732) 476-2560/bgoodman@greenbaumlaw.com; and
Conor J. Hennessey, Esq. (732) 476-2482/chennessey@greenbaumlaw.com; of Greenbaum,
Rowe, Smith & Davis LLP for Triple Play Convention on December 10, 2025.




Act, wrongful termination and the Law Against Discrimination. TRUE or
FALSE?

On July 31, 2024, the N.J. Appellate Division held that, under the Fair Housing
Act, age-restricted communities can require that at least 80 percent of the owners
must be 55 or older. TRUE or FALSE?

D. PROVISIONS FOR LISTING AGREEMENTS

10.

All residential and commercial listing agreements in New Jersey must include the
following notice:

LISTING BROKERS USUALLY COOPERATE WITH OTHER BROKERAGE
FIRMS BY SHARING INFORMATION ABOUT THEIR LISTINGS AND
OFFERING TO PAY PART OF THEIR COMMISSION TO THE FIRM THAT
PRODUCES A BUYER. THIS IS GENERALLY REFERRED TO AS THE
“COMMISSION SPLIT.”

SOME LISTING BROKERS OFFER TO PAY COMMISSION SPLITS OF A
PORTION OF THE GROSS COMMISSION, USUALLY EXPRESSED AS A
PERCENTAGE OF THE SELLING PRICE, LESS A SIGNIFICANT DOLLAR
AMOUNT. OTHER LISTING BROKERS OFFER A PORTION OF THE GROSS
COMMISSION LESS ONLY A MINIMAL LISTING FEE OR LESS ZERO.

THE AMOUNT OF COMMISSION SPLIT YOUR BROKER OFFERS CAN
AFFECT THE EXTENT TO WHICH YOUR PROPERTY IS EXPOSED TO
PROSPECTIVE BUYERS WORKING WITH LICENSEES FROM OTHER
BROKERAGE FIRMS.

ON THIS LISTING, THE BROKER IS OFFERING A COMMISSION SPLIT
OF MINUS TO POTENTIAL COOPERATING BROKERS.

IF YOU FEEL THAT THIS MAY RESULT IN YOUR PROPERTY RECEIVING
LESS THAN MAXIMUM EXPOSURE TO BUYERS, YOU SHOULD DISCUSS
THOSE CONCERNS WITH THE LISTING SALESPERSON OR HIS/HER
SUPERVISING BROKER.

BY SIGNING THIS LISTING AGREEMENT THE OWNER(S)
ACKNOWLEDGE HAVING READ THIS STATEMENT ON COMMISSION
SPLITS.

TRUE or FALSE?
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45:15-16. Commission to be paid solely by licensed employer, NJ ST 45:15-16

New Jersey Statutes Annotated
Title 45. Professions and Occupations (Refs & Annos)
Subtitle 1. Professions and Occupations Regulated by State Boards of Registration and Examination
Chapter 15. Real Estate Brokers and Salesmen (Refs & Annos)
Article [. Real Estate Brokers and Salesmen (Refs & Annos)

N.J.S.A. 45:15-16
45:15-16. Commission to be paid solely by licensed employer

Currentness

<Text of section effective on the first day of the sixth month following the
promulgation of regulations by the New Jersey Real Estate Commission to
effectuate the purposes of L.2021, ¢. 281. See, also, text of section 45:15-16
effective prior to the promulgation of regulations to effectuate L.2021, c. 281.>

a. No real estate salesperson or broker-salesperson shall accept a commission or valuable consideration for the
performance of any of the acts herein specified, from any person except his employer or contracting broker, who
must be a licensed real estate broker.

b. A real estate salesperson or broker-salesperson may form a limited liability company pursuant to the “Revised
Uniform Limited Liability Company Act,” P.L.2012, c. 50 (C.42:2C-1 et seq.), or any other entity permitted by
law, in order to receive a conunission or other valuable consideration pursuant to subsection a. of this section,
and the real estate salesperson or broker-salesperson may accept payment of the commission or other valuable
consideration or any part thereof from the limited liability corporation or other entity. Notwithstanding the
formation of such an entity, a salesperson or broker-salesperson who satisfies the requirements of subparagraph
(K) of paragraph (7) of subsection (i) of R.S.43:21-19 shall not be considered an employee pursuant to that law.

c. The New Jersey Real Estate Commission shall create a registration process for a limited liability company and
other entity to receive a commission or other valuable consideration pursuant to subsection a. of this section.

Credits
Amended by L.1993, ¢. 51, § 18, eff. May 20, 1993; L.2009, c. 238, § 10, eff. July 1,2011; L.2018,¢. 71, § 12,
eff. Jan. 1, 2018; L.2021, c. 281, § 1, (contingent effective date).

Notes of Decisions (7)

N.J. S. A 45:15-16, NJ ST 45:15-16
Current with laws through L.2025, ¢. 120 and J.R. No. 10.

Ead of Document 42025 Thomson Reuters, No claim 1o ovigmnal U.S. Government Works

WESTLAW 2025 Thomson Reuters. No claim to original U.S. Govermment Works,



11:5-3.16 Registration of entities to receive commission income..., NJ ADC 11:5-3.16

New Jersey Administrative Code
Title 11. Insurance
Chapter 5. Real Estate Commission (Refs & Annos)
Subchapter 3. Licensing

NJAC. 11:5-3.16
11:5-3.16 Registration of entities to receive commission income or other valuable consideration

Currentness

(a) Pursuant to N.J.S.A. 45:15-16, a salesperson or broker-salesperson may accept payment of a real estate
brokerage commission or other valuable consideration or any part thereof from a limited liability company or
other entity formed and registered with the Commission. Such registered entity may receive a real estate brokerage
commission or other valuable consideration from a broker.

(b) For the purpose of this section, the following definitions shall apply:

1. “Commission or valuable consideration” means compensation for the performance of activities specified
at N.J.S.A. 45:15-3.

2. “Domestic entity” means a limited liability company or other entity that is formed pursuant to New Jersey
law.

3. “Foreign entity” means a limited liability company or other entity that is formed pursuant to the law of
a jurisdiction other than New Jersey.

(c) The following requirements apply to domestic and foreign entities that a salesperson or broker-salesperson
secks to register:

1. A salesperson or broker-salesperson may only have one entity registered with the Commission at a time;

2. The entity must be duly registered to transact business in New Jersey and in good standing with the New
Jersey Department of the Treasury;

3. Foreign entities must be in good standing with the state of domicile;

4. The salesperson or broker-salesperson seeking registration of an entity must be a member, partner,
shareholder, or otherwise have an ownership interest in the entity for which registration is being sought; and

WESTLAW  © 2025 Thomson Reuters. No claim to original U.S. Government Works.



11:5-3.16 Registration of entities to receive commission income..., NJ ADC 11:5-3.16

5. An entity formed pursuant to N.J.S.A. 45:15-16.a may not be registered by more than one salesperson
or broker-salesperson.

(d) The registration process shall be on a form prescribed by the Commission and shall require the following:
1. The full legal name of the entity being registered;

2. A Standing Certificate issued to the entity by the New Jersey Department of the Treasury, attesting to the
legal status of the entity, dated no more than 30 days prior to the filing date of the request for registration;

3. For domestic entities, a certified copy of the Certificate of Formation, or other formation certificate, issued
by the New Jersey Departinent of the Treasury, Division of Revenue;

4. For foreign entities, a Certificate of Authority to transact business in New Jersey, issued by the New Jersey
Department of the Treasury, Division of Revenue; and

5. Payment of the registration fee set forth at N.J.A.C. 11:5-3.14.

(¢) The registration of an entity is not required to be renewed as part of the ordinary biennial license
renewal requirement, set forth at N.J.S.A. 45:15-10. The registration of an entity shall expire in the following
circumstances:

1. Upon the revocation of the license of the salesperson or broker-salesperson to whom the entity is registered;

2. Upon the failure of the salesperson or broker-salesperson to whom the entity is registered to timely reinstate
an unrenewed license within the timeframes set forth at N.J.S.A. 45:15-9. Upon any subsequent reinstatement
of such a license, such a salesperson or broker-salesperson shall complete the registration process in this
section, prior to the entity receiving any commission or other valuable consideration; and

3. Upon written request from the salespersor, or broker-salesperson to whom the entity is registered, for the
entity to no longer be registered with the Commission.

(f) A salesperson or broker-salesperson who registers an entity, pursuant to this section, must notify the
Commission within 30 days of any material change to the registered enlity, including, but not limited to:

1. The salesperson or broker-salesperson's transfer of ownership interest or disassociation with the registered
entity;

2. The merger or dissolution of a registered entity;

WESTLAW (32025 Thomsen Reuters, No ciain to original U.S. Government Works



11:5-3.16 Registration of entities to receive commission income..., NJ ADC 11:5-3.16

3. The registered entity fails to maintain good standing with the New Jersey Department of the Treasury,
Division of Revenue; or

4. For foreign entities, the revocation of the Certificate of Authority to transact business in New Jersey.

() A licensed employing or contracting broker may pay a commission or valuable consideration to a registered
entity instead of the individual salesperson or broker-salesperson that registered the entity in accordance with this
section. The individual salesperson or broker-salesperson who registered the entity in accordance with this section
may accept payment of the commission or valuable consideration or any part thereof from the registered entity.

Credits
Adopted by 56 N.J.R. 1720(a) R.2024 d.078, effective August 19, 2024.

CHAPTER EXPIRATION DATE

<Chapter 5, Real Estate Commission, expires on January 24,2030.>

Current through amendments included in the New Jersey Register, Volume 57, Issue 15, dated August 4, 2025.
Some sections may be more current, see credits for details.

N.JA.C. 11:5-3.16, NJ ADC 11:5-3.16

End of Document « 2023 Thomson Reuters. No claim 1o origingl U.S. Government Works.

WESTLAW © 2025 Thomson Reuters. No claim to original U.S. Government Works. 3
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1. Can I form an LLC to receive my real estate commissions? Answer
Do I need to be the owner of the entity I'm registering? Answer

As a real estate licensee, is it required that I establish and register an entity to receive my
commissions? Answer

W

Can I register more than one entity to receive commissions? Answer

Can more than one licensee register the same entity? Answer

4
5

6. What if my entity is formed outside of New Jersey? Answer

7 What documents are required to register my entity? Answer

8 Does the entity registration expire or need to be renewed? Answer

9 What happens if I make changes to my entity after registration? Answer

10. Is there a fee to register my entity? Answer

11. Can a referral agent register an entity? Answer

12. Can a Broker of Record register an entity? Answer

13. Will my Broker of Record be notified when my entity registration is approved? Answer

14. Do I need to renew my entity registration when I renew my license? Answer

15. Once I submit the application and make the payment, can my broker begin to pay my
commission income through the entity immediately? Answer

16. Can I register an entity for members of my team to use to deposit commission income?
Answer

17. If I bave an entity registered and I transfer my license to another brokerage office, what
happens to my registration? Answer

1.Can I form an LLC to receive my real estate commissions?

Yes. A salesperson, including a salesperson licensed with a real estate referral company (commonly referred
to as ‘referral agent’), or broker-salesperson may form a limited liability company (LLC) or other entity and
register it with the Real Estate Commissicn to receive commission income or other valuable economic
consideration. Such registered entity may receive a commission or other valuable consideration from a broker.

2. Do I need to be the owner of the entity I'm registering?



Yes. You must have an ownership interest (e.g., be a member, partner, or shareholder) in the entity you wish
to register.

3. As a real estate licensee, is it required that I establish and register an entity to receive my
commissions?
No. The establishment of an entity is a voluntary option for all eligible licensees. It is not mandatory. A broker
may still pay an individual salesperson or broker-salesperson directly. However, to be paid through an entity,
the entity must be registered with the Real Estate Commission.

4. Can I register more than one entity to receive commissions?

No. You are only allowed to register one entity at any time.

5. Can more than one licensee register the same entity?

No. Each registered entity can be registered by only one salesperson or broker-salesperson.

6. What if my entity is formed outside of New Jersey?

You may register a foreign entity (i.e., an entity formed outside of New Jersey), but it must be:

+ Registered to do business in New Jersey, and
« In good standing with its home state and New Jersey Department of the Treasury.

7. What documents are required to register my entity?

You'll need to submit:

« The entity's full legal name

+ A Standing Certificate (dated within 30 days) from the New Jersey Department of the Treasury

« A Certificate of Formation (for New Jersey formed entities) or a Certificate of Authority (for entities
formed in a jurisdiction other than New Jersey)

« Credit card information for payment of the required registration fee of $50

8. Does the entity registration expire or need to be renewed?

An approved entity registration automatically remains active with the renewal of your real estate license.
However, it will expire if:

» Your license is revoked.

+ Your license lapses and is not reinstated in time.

« You request to terminate the registration.

« If you later reinstate your license, you must re-register the entity before it can receive any commission
or payment.

9. What happens if I make changes to my entity after registration?

You must notify the Real Estate Commission within 30 days if there are material changes, such as:

« You no longer own or are associated with the entity.
« The entity merges or dissolves.
« The entity falls out of good standing.



« For foreign entities, if its New Jersey authority is revoked.

10. Is there a fee to register my entity?

Yes. The registration requires payment of a $50 fee.

11. Can a referral agent register an entity?
Yes. A Salesperson Licensed with a Real Estate Referral Company (commonly referred to as 'referral agent’)
can register an entity.

12. Can a Broker of Record register an entity?

No. A Broker of Record is not eligible to register an entity for compensation payments.

13. Will my Broker of Record be notified when my entity registration is approved?

Yes. The Broker of Record is notified via email.

14. Do I need to renew my entity registration when I renew my license?

No. If your license is renewed, your entity registration remains in place.

15. Once I submit the application and make the payment, can my broker begin to pay my
commission income through the entity immediately?

No. All applications must go through the approval process. Following application submission and review by the
Real Estate Commission, you will receive an email notifying you of the status: approval, a request for
additional documentation, or denial. The entity is considered registered only after you have received an email
confirming approval.

16. Can I register an entity for members of my team to use to deposit commission income?

No, an entity can only be registered by a single licensee and only that licensee can use it for the purpose of
receiving commission income into the entity’s account.

17. If I have an entity registered and I transfer my license to another brokerage office, what
happens to my registration?

Your entity registration approval is associated with your real estate license and will still be valid for your new
broker to pay commissions to, however, you will need to provide your new broker with your registration
approval letter that was emailed to you.

OPRA is a state law that was enacted to ' . . You will need to download the latest version of
OPRA|Gpan give the public greater access to | GesAdobe Adobe Acrobat Reader in order to correctly
PubllicflecordsAgt government records maintained by public Reader ! view and print PDF (Portable Document
agencies in New Jersey. | - Format) files from this web site.
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Practical Law-

Non-Compete Laws: New Jersey

JAMES P. FLYNN AND D
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\ Search the Respurce 1D numbers in blue on Westlaw for more. |

A Q&A guide to non-compete agreements
between employers and employees for private
employers in New Jersey. This Q&A addresses
enforcement and drafting considerations for
restrictive covenants, such as post-employment
covenants not to compete and non-solicitation
of customers and employees. Federal, local, or
municipal law may impose additional or different
requirements. Answers to questions can be
compared across a number of jurisdictions (see
Non-Compete Laws: State Q&A Tool).

OVERVIEW OF STATE NON-COMPETE LAW

'. 1. If non-competes in your jurisdiction are governed by '|
| statute(s) or regulation(s), identify the state statute(s) or '

. regulation(s) governing:

| » Non-competes in employment generally. |
L. Non-competes in employment in specific industries of professions.

GENERAL STATUTE AND REGULATION

In New Jersey, there is no state statute or regulation governing non-
competes in employment generally.

INDUSTRY- OR PROFESSION-SPECIFIC STATUTE OR REGULATION
Lawyers: N.J. RPC 5.6

Non-compete agreements in the legal industry are governed by N.J.
RPC5.6.
Licensed Psychologists: N.J.A.C.13:42-10.16

Non-compete agreements for psychologists licensed by the New Jersey
Board of Psychological Examiners are governed by N.J.A.C.13:42-10.16.

« 2020 Thomson Reuters. All rights reserved.

Resource 1D: 1-505-9155

ANIEL R. LEVY, EPSTEIN BECKER & GREEN, P.C.,
WITH PRACTICAL LAW LABOR & EMPLOYMENT

| 2. For each statute or regulation identified in Question 1, ‘
identify the essential elements for non-compete enforcement |
and any absolute barriers to enforcement identified in the '

| statuteor regulation. |

GENERAL STATUTE AND REGULATION

In New Jersey, there is no state statute or regulation governing
non-competes in employment generally.

INDUSTRY- OR PROFESSION-SPECIFIC STATUTE OR REGULATION
Lawyers: N.J. RPC 5.6
A lawyer cannot offer or make:

® A partnership or employment agreement restricting lawyers from
practicing law after ending the relationship, except for agreements
concerning retirement benefits.

@ A settlement agreement restricting lawyers from practicing law.
(N.J.RPC5.6)

Licensed Psychnlogists: N.J.A.C.13:42-10.16

A licensed psycnologist cannot enter into an agreement that
interferes with ar restricts a client's ability to see the client’s
preferred therapist (N.J.A.C.13:42-10.16; Comprehensive
Psychology Sys.. P.C. v. Prince, 375 N.J. Super. 273, 276-77
(App. Div. 2005}).

COMMON LAW
A non-competé ajreement must be reasonable in scope and

duration.

To determine if a 1on-compete covenant is reasonable, courts use a
three-prong test. Under the test, the emptoyer must show that the
restriction:

Is necessary to protect the employer's legitimate interests.

« Does not cause undue hardship on the former employee.

s |s not against the public interest.

(Maw v. Advanced Clinical Commc'ns, Inc., 179 N.J. 439, 447 (2004);
Solari Indus. v. Malady, 55 N.J. 571, 576 (1970).)

the anaw 1 COMDnIT

“ THOMSON REUTERS’




Non-Compete Laws: New Jersey |

Legitimate Interest

An employer has a legitimate interest in protecting:
a Customer relationships.

a Trade secrets.

a Confidential business information.

(Coskey’s Television & Radio Sales & Serv., Inc. v. Foti, 253 N.J. Super.
626, 636 (App. Div. 1992).)

If a party is a physician, an employer also has a legitimate interest in
protecting:

m Patient referral bases.
e Confidential business information (for example, patient lists).
& Return of investment on training.

(Cmty. Hosp. Grp., Inc. v. More, 183 N.J. 36, 58 (2005).)

Non-healthcare employers have sought to protect similar interests in:

® The printing industry (Nat’l Reprograhics, Inc. v. Strom, 621 F. Supp.
2d 204, 215-16 (D. N.J. 2009).

m Ice skating trainer instruction (Davidovich v. Israel Ice Skating, 446
N.J. Super. 127,159 (App. Div. 2016).

Courts look for a relationship between an employer’s legitimate
interest and the consideration offered in exchange for signing a
non-compete. A non-compete will be held unenforceable where
the primary purpose is clearly its anticompetitive effect and where
the employer did not condition signing on consideration logically
related to a recognized legitimate interest. (Coskey’s, 253 N.J. Super.
at 635-36; ADR, LLC v. Rafferty, 923 F.3d 13, 123 (3d Cir. 2019).)

Certain stock options were found to protect a legitimate business

interest where:

a The stock options were not conditioned on anything other than
signing a non-compete.

a The stock options were only offered to high-performing employees.

a Employees were not penalized for rejecting the stock option if they
did not sign a non-compete.

(ADP, 923 F.3d at 123-25.)

Undue Hardship

When determining whether a non-compete causes undue hardship,
a court considers:

= The likelihood that the employee will find other work in the
employee’'s field.

» The restriction’s burden on the employee.
(Cmty. Hosp., 183 N.J. at 59.)

A court is less likely to find undue hardship if the employee terminates
the employment relationship because the employee’s actions caused
the restriction to go into effect (Cmty. Hosp., 183 N.J. at 59)).

Public Interest

New Jersey courts balance the public's right to freely access
professional advice with the employer’s legitimate patient or
client relationships. For example, a court balanced a hospital's
interest in protecting its referral bases with the potential public

2

harm in preventing a neurosurgeon from working in an area with a
neurosurgeon shortage (Cmty. Hosp., 183 N.J. at 57-62).

ENFORCEMENT CONSIDERATIONS

= e e ———————agers

I 3. If courts in yourjurisdlctlon dlsfavor or generally declineto
| enforce non-competes, please identify and briefly describe the |
key cases creatlng relevant precedent in your ju jurisdictlon

New Jersey courts generally only enforce restrictive covenants if they

are reasonable in scope and duration (Cmty. Hosp., 183 N.J. at 56-57).
As New Jersey disfavors restraints on trade, restrictive covenants are

narrowly construed (see J.H. Renarde, inc. v. Sims, 312 N.J. Super. 195,
205-06 {Ch. Div. 1998)).

4, Wthh party bears the burden of proof in enforcement of non-
' competes in yourjurlsdlctlon7

Under New Jersey law, the employer has the burden of proof to show
that the covenant is reasonable (see Cmty Hosp 183 N.J. at 45- 46)

; 5 Are non- competes enforceable in your 1ur|sd|ct|on if
the employer, rather than the employee, terminates the
: employment relationship?

B )

New Jersey courts have held that an employer may enforce a non-
compete if the employer terminated the relationship. For example:

® A restrictive covenant was enforced against a discharged employee
(Hogan v. Bergen Brunswig Corp., 153 N.J. Super. 37, 41-44 (App.
Div. 1977)).

& A restrictive covenant against an employee whose employment
contract was not renewed was enforced (Pierson v. Med. Health
Ctrs,, PA., 183 N.J. 65, 68-70 (2005)).

However, a non-compete is not enforced after termination if it
conflicts with the agreement terms (see All Quality Care, Inc. v. Karim,
2005 WL 3526089, at *3-4 (N.J. Super. Ct. App. Div. Dec. 27, 2005)).

A court may consider the reasons for discharge in assessing whether
and to what extent to enforce a restrictive covenant. If a restriction
creates an undue hardship, a court may not enforce it regardless

of the reason for termination. Determining whether a hardship is
undue often requires an examination of the underlying reasons for
termination. (See Cmty. Hosp., 183 N.J. at 59.)

BLUE PENCILING NON- COMPETES

6 Do courts in yourjunsdlctmn lnterpreting non- competes [
| have the authority to modify {(or blue pencil) the terms of the
restnctions and enforce them as modllled"

e —_ AW E.F T — J

A New Jersey court may modify or blue pencil an overbroad
covenant when it is reasonable to do so (Solari Indus., 55 N.J. at
585). For example:

® A neurosurgeon’s non-compete restriction was reduced from
30 miles to 13 miles because a hospital located outside the
13-mile radius had a neurosurgeon shortage and keeping the
neurosurgeon from working at that hospital violated public policy
(Cmty. Hosp., 183 N.J. at 60-63).

& 2020 Thomson Reuters. All rights reserved.



& A sales employee’s non-solicit restriction was limited to only
the existing customers of the former employer, not to potential
customers (Platinum Mgmt., Inc. v. Dahms, 285 N.J. Super. 274,
296-99 (Law Div. 1995)).

a A federal court applying New Jersey law, though finding the
geographic scope of the non-compete provision in a franchise
agreement to be overbroad, elected not to blue pencil the
agreement because:

* there was no testimony or affidavit explaining how a more limited
covenant could reasonably protect the franchisor's legitimate
interests; and

* the franchisees already agreed to five types of injunctive relief,
which the court found to be sufficient to protect the franchisor's
legitimate interests.

a {Lawn Doctor, Inc. v. Rizzo, 2012 WL 2505537, at *3 (D. N.J. June 27,

2012).)

CHOICE OF LAW PROVISIONS

7 WII.I ch0|ce of law provisions contalned in non- competes
be honored by courts interpreting non-competes in your
jurisdiction?

Contractual choice of law provisions are generally enforced unless the
chosen state's law violates New Jersey public policy (Kalman Floor Co.,
Inc. v. Joseph L. Muscarelle, Inc., 196 N.J. Super. 16, 21 (App. Div. 1984)).
For example:

2 A federal court applying New Jersey law upheld a choice of law
provision because:

s the parties did not object; and
= the provision did not violate New Jersey public poticy.

® (Meadox Meds., Inc. v. Life Sys., Inc., 3 F. Supp. 2d 549, 551
(D. N.J.1998))

@ A choice of law provision was upheld because there was no
significant difference between the two states’ laws (Raven v. Klein
& Co., Inc,, 195 N.J. Super. 209, 213 (App. Div. 1984)).

REASONABLENESS OF RESTRICTIONS

8 What constltutes suffIC|ent consideration in yourjurlsdlctlon
| to support a non- compete agreement?

Under New Jersey law, sufficient consideration for a non-compete
agreement includes:

# An employment offer.

% A promise of continued employment,
= Continued at-will employment.

# A change in the employment terms.

For example:

= A non-compete signed at hire was supported by adequate
consideration (A.T. Hudson & Co. v. Donovan, 216 N.J. Super. 426,
431-32 (App. Div. 1987)).

€ 2020 Thomson Reuters, All rights reserved
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s An employee’s continued employment for three years after signing
the non-compete was adequate consideration (Hogan, 153 N.J.
Super. at 42-43).

& A contract with new terms signed during the term of employment
was enforced. However, the court did not discuss consideration.
(Solari Indus., 55 N.J. at 585.)

9 What constitutes a reasonable duration of anon- compete
restrlctlon in yourjunsdlction?

In New Jersey, a reasonable duration depends on the facts of the
case (see Karlin v. Weinberg, 77 N.J. 408, 421 (1978)). For example, a
restrictive covenant was limited to the period needed for an employer
or any new associate to demonstrate the associate’s effectiveness to
the patients (Karlin, 77 N.J. at 423).

Courts have regularly enforced time restrictions of one to five years.
For example:

= A physician’s two-year non-compete restriction was enforced
because the physician did not challenge the restriction’s
reasonableness (Pierson, 183 N.J. 65, 69 (2005)).

a A five-year non-compete restriction was enforced, as the court
considered five years in general a reasonable duration for a non-
compete restriction (Rubel & Jensen Corp. v. Rubel, 85 N.J. Super.
27, 34-35 (App. Div. 1964)).

& A nine-month non-compete restriction was enforced because
there was no evidence that it was unreasonable (L.H. Renarde, inc
312 N.J. Super. at 201-04).

a A federal court applying New Jersey law

» determined that blue penciling the non-compete agreement would
cause additional harm to the former employer’s business; and

¢ noted that two-year restrictive covenants are generally found to
be reasonable in New Jersey.

a (Stryker v. Hi-Temp Specialty Metals, Inc., 2012 WL 715179, at *7
(D. N.J. Mar. 2, 2012).)

; 10 What constitutes a reasonable geographlc non- compete
i restnctlon in vourjurlsdlctlon7

. ——— ¢

In New Jersey, a reasonable geographic restriction depends on the
facts of the case (Karlin, 77 N.J. at 422). For example:

@ A non-compete restricting a former employee’s business
activities in 11 counties was upheld, even though the employer
did not conduct business in all the counties, because the parties
reasonably thought that the employer would expand to the entire
area (Rubel & Jensen Corp., 85 N.J. Super. at 34-35),

® A federal court applying New Jersey law enforced a non-compete
without geographic limitations where the employer’s business
included making nationwide calls (Scholastic Funding Group,
LLCv. Kimble, 2007 WL 1231795, at *5 (D. N.J. Apr. 24, 2007)).

& A 30-mile non-compete against a neurosurgeon was
unreasonable, as preventing the neurosurgeon from working at a
neighboring hospital with a neurosurgeon shorlage was against
public policy (Cmty. Hosp., 183 N.J. at 60-62).



Non-Compete Laws: New Jersey

= A federal court applying New Jersey law held that a 38-state
restriction against the operation of a competing lawn care
business by a company’s former franchisees was unreasonable
given that the former franchisees had operated a franchise in a
relatively small area in only one state (Lawn Doctor, Inc., 2012 WL
6156228, at *5 (D. N.J. Dec. 11, 2012)).

11. Does your jurisdiction regard as reasonable non-competes
that do not include geographic restrictions, but instead include

| other types of restrictions (such as customer lists)? :

In New Jersey, a non-compete covenant limited to the employee’s
clients is a reasonable alternative to a geographic limit (Solari Indus.,
S5 N.J. at 586). For example:

a A non-compete prohibiting an employee from soliciting or
accepting business from the former employer’s customers was
enforced. The non-compete did not have a geographic limitation
and was limited to a specific product. (Platinum Mgmt., 285 N.J.
Super. at 292-99.)

a A federal court applying New Jersey law held that a non-compete
targeted to specific customers is reasonable, even if there are no
geographic restrictions (Pathfinder, LLC v. Luck, 2005 WL 1206848,
at *7 (D. N.J. May 20, 2005).

However, a non-compete may be deemed unreasonable if it prevents
a former employee from soliciting clients who:

= Developed a relationship with the former employee before the
employee worked for the employer.

= Did not do business with the employer.
(Coskey’s, 253 N.J. Super. at 635-36.)

For example:

& A non-compete prohibiting a former employee from competing
with the employer in the employer’s present and future marketing
area was rejected. The former employee developed relationships
with potential clients in the areas before the employee worked for
the employer. Therefore, the employer did not have a legitimate
business interest in those relationships and the employee would
suffer undue hardship from the restriction. (Coskey’s, 253 N.J.
Super. at 635-36.)

s A federal court applying New Jersey law rejected a non-solicitation
agreement because the distributor created its own custorner
relationships without the company'’s help (Meadox Meds., Inc., 3 F.
Supp. 2d at 552-53). .

12. Does your jurisdiction regard as reasonable geographic

| restrictions {or substitutions for geographic restrictions) that

| are not fixed, but instead are contingent on otherfactors?

In New Jersey, restrictions prohibiting an employee from soliciting
or accepting business from the former employer’s customers may
be substituted for geographic limitations (Platinum Mgmt., 285 N.J.
Super. at 292-99).

For more information on geographic restrictions, see Questions 10
and 1.

| 13. If there is any other important legal precedent in the area

of non-compete enforcement in your jurisdiction not otherwise |
| addressed in this survey, please identify and briefly describe the i
' relevant cases. i

A federal court applying New Jersey law considered a former
employee’s claim for a preliminary injunction preventing the employer
from enforcing a non-compete agreement as currently written. The
employee also asked for declaratory relief in the form of blue penciling
the agreement. Though the employee had not yet created a competing
business, the court determined that the claims could proceed once:

The employee had a plan to form a competing business.

z The planned business operation was not contingent on any
funding issues related to hiring additional employees.

(Stryker, 2012 WL 715179, at *5.)

The New Jersey Supreme court held that an employer's decision

to terminate an employee based on her refusal to execute a non-
competition agreement as a condition for continued employment

is not covered under the New Jersey Conscientious Employment
Protection Act (CEPA) (N.J.S.A. 34:19-1 to 34:19-8). Under the CEPA,
employers cannot retaliate against an employee who objects or
refuses to participate in any activity, policy, or practice that the
employee reasonably believes is against public policy. The court held
that the CEPA did not apply in this case because:

@ The employee’s dispute with the employer about the
reasonableness of the non-compete’s terms was private in nature.

a There is no clear mandate as to non-competes under New Jersey law.
2 The non-compete agreement does not affect:

« public health;

* public safety;

» public welfare; or

« protection of the environment.

(Maw, 1779 N.J. at 445-46.)

The Superior Court of New Jersey, Appellate Division, addressed
whether:

a A break in employment triggered the start of a post-employment
restriction period.

® A restrictive covenant automatically renews on an employee’s
rehiring.

(Truong, LLC v. Tran, 2013 WL 85368 at *6-7 (N.J. Super. Ct. Jan. 9, 2013))

The court concluded that the restrictive covenant begins to run when
an employee terminates the employee's employment, regardless of
cause. To revive the rights under the initial agreements, the employer
and the employee would have had to reach a new agreement. In this
case, the employee left in 2009 and the restrictive covenant expired
two years later. The agreement did not “spring back to life” simply
because the employee returned to work after an alleged breach.
(Truong, 2013 WL 85368, at *6-11)

Employers must be diligent in documenting their agreements.

: 2020 Thoinson Reuters, All fights reserved.
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14. What remedies are available to employers enforcing non-

| competes?
A New Jersey court may award an employer:

& Tort damages.

a Lost profits,

® |ncidental damages.

& Injunctive relief.

(Platinum Mgmt., 285 N.J. Super. at 306-09.)

Damages that were foreseeable are only awarded when the non-
compete was executed (Totaro, Duffy, Cannova & Co., LLC v. Lane,
Middleton & Co., LLC, 191 N.J. 1,13-14 (2007)). For example:

a A $250,000 award to an employer for the employee’s contract
breach and $75,000 for attorneys’ fees (Pierson, 183 N.J. at 69-70).

# An employer was awarded lost profits and incidental damages,
including:
» lost profits from the former employee’s solicitation of the
employer’s workers;
= recruiting and training costs for the new employees; and
= training costs of the departed employees.

w (Wear-Ever Aluminum Inc. v. Townecraft Industries, Inc., 75 N.J.
Super. 135, 150-51(Ch. Div. 1962).)

' 15. What must an employer show when seeking a preliminary
injunction for purposes of enforcing a non-compete?

To obtain a preliminary injunction in New Jersey, the applicant must
prove:

= |rreparable harm.
& A reasonable probability of success on the merits.
= The balance of the parties’ relative hardships favors the applicant.

(Klabin Fragrances, inc. v. Hagelin & Co., Inc., 2005 WL 1502254, at
*1-2 (N.J. Super. Ct. Ch, Div. June 24, 2005).)

Irreparable harm is harm that cannot be adequately compensated
by money damages (Klabin Fragrances, 2005 WL 1502254, at *5).
Examples include:

= Improper trade secret use.

® [njury to a business.

= Destruction of a business.

OTHER ISSUES

6. Apart from non-competes, what other agreements are
| used in your jurisdiction to protect confidential or trade secret
| information?

Non-Compete Laws: New Jersey

NON-SOLICITATION AGREEMENTS

New Jersey courts analyze non-solicitation agreements as a covenant
not to compete because of their similar purpose and effect (see A.T.
Hudson, 216 N.J. Super. at 431-32).

However, New Jersey courts do recognize that non-solicitation
agreements are often a less restrictive means of protecting the

same interests that non-compete agreements protect. A full
non-compete is often unnecessary where the protectable interest
involves customer lists rather than a particular technology. A ban on
solicitation may adequately protect an employer’s interest in avoiding
exploitation of a confidential customer list. (Truong, 2013 WL 85368,
at *10.)

NON-DISCLOSURE PROVISIONS

New Jersey courts enforce reasonable non-disclosure provisions
(Raven, 195 N.J. Super. at 213).

HOLDOVER CLAUSES

Holdover clauses require an employee to assign the employee’s
right, title, and interest in any invention the employee made during
employment. New Jersey courts analyze holdover clauses similar to
non-competes (Ingersoll-Rand Co. v. Ciavatta, 10 N.J. 609, 623-28
(1988); see Question 3 ).

i 17. Is the doctrine of inevitable disclosure recognized in your
jurisdiction?

New Jersey has adopted the doctrine of inevitable disclosure.
Injunctive relief against a former employee if the employee:

w Has access to a former employer's trade secrets.
a Will likely use the employer's trade secrets in the employee’s new
position.

(Nat'l Starch & Chem. Corp. v. Parker Chem. Corp., 219 N.J. Super. 158,
162-63 (App. Div. 1987).)
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7 Areas To Watch As FTC Ends Push For A

Noncompete Ban

By Jesse Coleman, Yumna Khan and Dawn Mertineit (October 28, 2025, 4:28 PM EDT)

On Sept. 5, effectively ending its ambitious attempt to implement a nationwide
ban on most noncompete agreements, the Federal Trade Commission
voluntarily dismissed its appeals in two pivotal cases — Ryan LLC v. FTC in
the U.S. Court of Appeals for the Fifth Circuit and Properties of the Villages v.
FTC in the U.S. Court of Appeals for the Eleventh Circuit.

While this may be the end of the FTC's efforts to globally ban noncompetes
between employers and workers, recent FTC initiatives show the agency's
efforts to regulate noncompetes on a case-by-case basis is just beginning.

The regulatory effort to ban all noncompetes between employers and workers
began in January 2023, when the FTC proposed its sweeping noncompete
rule,[1] citing concerns about the impact of these restrictive covenants on
wages, innovation and worker mobility.

|
Following a public comment period, the noncompete rule was finalized in April
2024,[2] but was immediately met with legal challenges. In August 2024,
federal courts in Texas and Florida enjoined or set aside enforcement of the
noncompete rule, both of which the FTC appealed.[3]

The FTC's September decision to voluntarily dismiss its appeals in these cases
marks another sharp reversal under its new Republican-led leadership and
signals a broader retreat from the more aggressive regulatory posture of
former FTC Chair Lina Khan.

This move also echoes the June 28, 2024, dissent by Andrew Ferguson, the
current FTC chairman, and Melissa Holyocak, an FTC commissioner, and aligns
with recent signals from the administration favoring targeted enforcement
actions to invalidate overbroad covenants over sweeping rulemaking.

While the noncompete rule may be dead, the FTC is not done with
noncompetes. Employers should brace for focused crackdowns, joint task
forces and case-by-case scrutiny.[4]

Some examples of recent case-by-case scrutiny include a Sept. 4 enforcement
action against Gateway Services Inc., a pet cremation company, for imposing
sweeping noncompetes on practically all employees as well as warning letters
to major healthcare employers and staffing companies urging them to revise
overly broad employment agreements.[5]

Jesse Coleman

—

Dawn Mertineit

These actions, coupled with a Sept. 4 public inquiry into noncompete practices "to better understand
the scope, prevalence, and effects of employer noncompete agreements, as well as to gather
information to inform possible future enforcement actions," signal a new era of targeted enforcement

by the FTC.[6]

Noncompetes that are narrowly tailored to support a legitimate business interest are still enforceable
in all but a few states. Nevertheless, with dozens of bills in play across state legislatures to narrow or



eliminate noncompetes, the legal framewsrk for restrictive covenants is shifting fast.

Employers who do not want to be caught without protections for their legitimate business interests
should explore supplementing their nonccmpetes with practical, enforceable alternatives in seven
areas. These areas are discussed below, accompanied by tips for practitioners.

1. Nonsolicitation Provisions

These provisions restrict former employeas from soliciting or recruiting company clients or employees
from joining a competitor. Courts in most jurisdictions tend to uphold these provisions more readily
than noncompetes, given their narrower scope, although some jurisdictions treat them the same as
noncompetes. Tips in this area include the following.

Define key terms with precision.

"Solicitation" should encompass direct outreach, e.g., calls, and e-mails; indirect contact, e.g.,
referrals; and online engagement; e.g., LinkedIn messages, although prohibitions on LinkedIn posts
to an individual's entire network are generally unenforceable.

"Client" should refer to those current, prospective or former clients with whom the employee had
direct dealings, influence or responsibility. Similarly, "Employee" should refer to those current,
prospective or former employees with whom the employee had material contact.

Avoid overbreadth. ‘

Blanket restrictions covering all company clients or employees are disfavored.

Use reasonable durations. :
Courts typically find one to two years acceptable.
2. Garden Leave Clauses

These clauses require employees to give advance notice before resigning and stay on the company's
payroll during the notice period. Tips for usage include the following.

Draft with specificity.

Spell out the notice period, compensation and benefits, and any limitations on duties or access during
the notice period.

Apply selectively.

Use garden leave for roles involving sensitive information, strategic planning or client relationships.
3. Trade Secret Protections

Trade secrets — protected under both state law and the federal Defend Trade Secrets Act — include
proprietary formulas, customer lists, pricing strategies and other confidential business information.
Misappropriation can trigger injunctive relief and monetary damages. Practice tips for deployment of
such protections follow.

Define and document.

Clearly define what qualifies as a trade secret (e.g., formulas, customer lists and pricing strategies)
and maintain an internal inventory of protected information.

Train consistently.

Provide onboarding and annual training on trade secret policies and employee obligations.



Monitor access.

Use audit logs and role-based controls to detect unauthorized activity or potential leaks.

Use targeted agreements.

Require employees to sign confidentiality agreements that explicitly cover trade secrets.
Offboard diligently.

Remind departing employees of their continuing obligations, revoke access immediately and
document the exit process. Consider conducting forensic reviews of company-issued devices and

accounts (or at least obtaining a forensic image for later analysis if necessary) where the departing
individual was a key employee.

4. Nondisclosure Agreements

Nondisclosure agreements, or NDAs, are foundational tools that prohibit employees from disclosing or
misusing confidential, proprietary, and/or trade secret information. Practice tips follow.

Define key terms with precision.

Describe what constitutes confidential, proprietary, and/or trade secret information by providing
concrete examples — e.g., business strategies, financial data, customer lists and pricing strategies.

Tailor appropriately.

Customize NDAs based on the employee's access level and responsibilities. While NDAs are more
readily enforced than noncompetes or nonsolicitation provisions, cverbroad NDAs that define even
public information as "confidential" may be struck down.

5. Golden Parachutes and Severance Incentives

These incentives offer financial compensation upon departure, often conditioned on compliance with
postemployment restrictions. These tools deter employees — especially executives — from joining
competitors or misusing sensitive information.

Draft with specificity.

Spell out the conditions, payment structure and clawback provisions.

Limit appropriately.

Reserve golden parachutes for executives or employees with access to confidential, proprietary or
trade secret information.

Tie in for effectiveness.

Make severance or bonus payments conditional on compliance with NDAs, nonsolicitation clauses or
other postemployment obligations.

6. Training Repayment Agreements

These agreements require employees to repay training costs if they leave the company within a
certain period after receiving employer-spensored training.

Practice tips include ensuring the repayment amount is reasonable and reflects actual costs and
avoiding the use to these agreements as disguised noncompetes.

7. Intellectual Property Assignment Agreements



These agreements ensure that any inventions, designs or creative works developed during
employment are the property of the employer.

Practice tips include: requiring employees to disclose and assign all IP created during employment,
including postemployment cooperation clauses for patent filings or litigation, and ensuring the
agreement complies with state-specific IP laws.

Conclusion

While the above offers employers some helpful guidance, there is no one-size-fits-all solution.
Employers should work to develop robust protections, including alternative measures to supplement
noncompetes, based on their jurisdiction and individual needs to ensure such measures pass legal
and regulatory scrutiny.

Jesse M. Coleman is a partner, Yumna Khan is an associate and Dawn Mertineit is a partner at
Seyfarth Shaw LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of their
employer, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is
for general information purposes and is not intended to be and should not be taken as legal aavice.

[1] https ://www.ftc.gov/news-events/news/press-releases/2023/0 1/ftc-proposes-rule-ban-
noncompete-clauses-which-hurt-workers-harm-competition,

[2] https ://www.ftc.gov/news-events/news/press—releases/2024/04/ftc-announces-rule-banning-
noncompetes.

[3] htt.ps://www.seyfarth.com/news-insight's/federal—texas-court—sets-aside-with-nationwide-effect-
the-ftc-rule-banning-non-

competes.html and https://www.tradesecretslaw.com/2024/08/articles/ftcs—crackdown-on—non—
competes/more—bad-news-for-the-ftc-federal—court-in-rorida-enjoins-enforcement-of-non-compete-
ban/.

[4] https://www.tradesecretslaw.com/2025/03/articles/ftcs-crackdown-on-non-competes/ftc-
Iaunches-joint-task-force-to-investigate-and-prosecute-non-compete-agreements-as-ftc-chairman—
declares-the-gop-a-workers-party/,

[5] https ://www.ftc.gov/news-events/news/press-releases/2025/09/ftc-takes-action-protect-
workers-noncompete-agreements;
https://www.ftc.gov/news-events/news/press-releases/2025/09/ftc-chairman-ferg uson-issues-
noncompete-warning—letters-healthcare—employers-stafﬁng-companies.

[6] https://www.ftc.gov/news-events/news/press-releases/2025/09/federal-trade-commission-
issues-request-information-employee-noncompete- _
agreements, https://www.ftc.gov/system/ﬁles/ftc:_gov/pdf/2025-Noncompete-RFI.pdf/.
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NJ Appellate Ruling Addresses the = .
Scope and Enforceability of Restrictive
Covenant Agreements

Charles J. Vaccaro
Greenbaum, Rowe, Smith & Davis LLP Client Alert
August 16, 2019

A recent published decision by the Superior Court of New Jersey,
Appellate Division aims to provide clarity and uniformity in analyzing the
enforceability of restrictive covenant agreements (RCAs) in the
employment context. Employers who wish to enforce such agreements
against former or departing employees should familiarize themselves
with the Appellate Division’s ruling in ADF, LLC v. Kusins, which is
summarized in this Alert.

In this case, which involved six consolidated actions, ADP filed suit
against six former employees for allegedly violating their respective RCAs
to varying degrees after they voluntarily resigned from ADP and obtained
employment with a direct competitor. ADP provides business outsourcing
and software services pertaining to human resources, payroll, taxes and
benefits administration to thousands of companies worldwide. In an
effort to protect its “confidential business interests,” ADP imposed a two-
tiered system of restrictive covenants on its sales representatives.

In the first tier, when initially hired, all sales representatives were required
to sign a sales representative and nondisclosure agreement containing
“general non-compete and non-solicitation provisions that [were]
narrowly tailored in scope and geographical region, and prevent[ed]
employees from saliciting any clients the employee had contact with at
ADP for twelve months after terminating their employment.”

ADP offered its top-performing sales representatives the option to
participate in a stock option incentive program. However, as a condition
to participating in the program, the sales representatives were required to
agree to and sign a second tier RCA that was more rastrictive than the
first tier RCA. The second tier RCA “prevented employees from soliciting
any actual or praspective ADP client, regardless of the employee’s
geographical location or personal contact with the client, for a twelve-
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month period after termination.” Further, violation of the second tier RCA tolled its time limitation and
permitted ADP to collect its legal costs and fees incurred in its enforcement.

At the trial court level, all six of the top-performing former employees filed motions for summary
judgment in their respective cases, contending that the second tier RCAs they signed were unenforceable.
Although the trial court decisions varied, each judge generally ruled in the former employee’s favor and
found that the second tier RCAs were either overly broad or unenforceable. ADP filed an appeal.

The Appellate Division reversed the trial court decisions, finding that the second tier RCAs were
enforceable after engaging in “blue-penciling” — a term used to describe the court’s modification or
tailoring of a RCA. The three-judge panel first recognized the longstanding principle that “a determination
of the enforceability of a restrictive covenant requires a court to balance the employer’s need to protect its
legitimate interests against the hardship placed on the employee by the agreement.” The panel noted that
“[aln employer’'s legitimate interests include the protection of trade secrets or proprietary information, as
well as customer relationships,” but that the restrictions protecting those interests must be “reasonable in
duration, area, and scope of activity,” not impose an undue hardship on the employee and not be
injurious to the public.

In considering ADP’s two-tiered system, the Appellate Division approved of ADP’s efforts to impose
heightened restrictions on upper level employees under the circumstances, finding that ADP’s “top-
performing employees” — who received additional training, had significant client contact, and had ready
access to specialized information ~ “have the greatest potential to damage ADP’s relationship with its
current and prospective clients.” Nevertheless, the Appellate Division found that the second tier RCAs'
non-compete and non-solicitation clauses were unreasonable as written. To make the agreement
enforceable and to protect ADP’s legitimate business interests, the panel scaled down the scope and
breadth of the provisions to make them enforceable.

The Appellate Division found that the second tier RCA's provision that prevented an employee “from
soliciting business from all of ADP’s 620,000 existing clients, not just those the employee had substantial
dealings with or acquired knowledge about while at ADP” was unreasonable, explaining “that restrictive
language is untenable as an ADP employee could not possibly know all of ADP’s actual clients.” As a
result, the panel blue-penciled the provision to “prevent an employee from having any dealings with
existing ADP clients that the employee was actively involved with or whose names the employee learned
during his or her employment.”

Next, the Appellate Division found that the second tier RCA's provision that “prohibits a former employee
from soliciting any prospective client that ADP ‘reasonably expects’ to provide business to within the two-
year period following the employee’s departure” was overly broad and created an undue hardship. The
Appellate Division reasoned that “[d]lue to the breadth of ADP’s worldwide reach, any company
defendants approach might be a potential ‘prospective’ ADP client,” and, thus the panel could not
“envision any practical manner in which defendants could conduct business without offending this
provision.” As such, the panel limited the provision to only those prospective clients a former employee

Iselin | Roseland | Red Bank | New York
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had gained knowledge of while at ADP and who “directly or indirectly solicits that client after leaving and
working for a competitor.”

Finally, the Appellate Division held that the second tier RCA's provision that “blocks a former employee
from working with a competing business and selling the same services in the geographic area in which
they worked while at ADP” was reasonable, finding that “the inclusion of a geographic restriction is
common and a reasonable component of an RCA.” The panel, however, rejected a trial court's attempt to
narrow this provision by further restricting it to the former employee’s market segment at ADP, as it could
not “discern any rationale in the record to blue-pengil a market segment component.” It should also be
noted that the Appellate Division upheld the provision permitting ADP to seek its legal fees in prosecuting
its claims and the equitable tolling provisions.

ADP LLC v. Kusins is a key decision that should be reviewed by all employers who have in place and
anticipate enforcing RCAs in New Jersey, as the case accurately reflects the current landscape of state law
on restrictive covenants and is consistent with New Jersey courts’ increased willingness to scale down
overly broad restrictive covenants through blue-penciling. As such, employers should be mindful in
drafting RCAs that the scope of restrictions imposed are not designed purely to restrict competition, but
are narrow enough to protect their legitimate business interests and not create an undue burden.

The author of this Alert, Charles J. Vaccaro, is a member of the firm’s Employment Law Practice Group.
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THERE ARE FiWE TYPES OF
AGENCY ALLOWED IN THE

STATE OF NEW JERSEY
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AN AcT concerning consumer rights in certain real estate
transactions and amending P.L.2009, ¢.238 and supplementing

'Title 45 of the Revised Statutes and" chapter 8 of Title 56 of the
~1€ 39 ol the Revised Statutes and

Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

L. (New section) As used in PL ,c (C ) (pending
before the Legislature as this bill):

“Agency relationship” means the agency relationship created
under P.L. |, (C. ) (pending before the Legislature as this
bill) between a real estate brokerage firm and a principal relating to
the performance of real estate brokerage services.

“Agent” means a real estate brokerage firm, including affiliated
brokers, broker-salespersons and salespersons who are duly licensed
under '[P.L. ¢ (C ) (pending before the Legislature as this
bill)] R.S.45:15-1 et seq.', that has an agency relationship with a
principal.

“Brokerage firm” means a real estate brokerage firm, including
real estate brokers, real estate broker-salespersons and real estate
salespersons licensed or otherwise authorized to provide brokerage
services in this State pursuant to chapter 15 of Title 45 of the
Revised Statutes who are affiliated with the brokerage firm, unless
the context requires the terms to be considered separately. In
accordance with section 2 of P.L.1989, ¢.239 (C.45:15-16.28),
“broker” also includes any broker, bmker—salesperson orsalesperson
who performs within this State as ap agent or employee of a
subdivider any one or more of the services or acts as set forth in
chapter 15 of Title 45 of the Revised Statutes.

“Brokerage services” means the rendering of services for which
a real estate license is required under chapter 15 of Title 45 of the
Revised Statutes.

“Brokerage services agreement” means a written agreement
between a brokerage firm and principal that appoints a brokerage
firm to represent the principal as an agent or work with a buyer or
seller as a transaction broker. Broker services agreements include,
but are not limnited to, sale and rental listing agreements; buyer-
lessee agency agreements; and transaction broker, dual agency and
designated agency agreements.

“Buyer” means an actual Ot prospective purchaser in a rea| estate
transaction, or an actual or Prospective tenant in a real estate rental
or lease transaction, as applicable.

“Buyer’s agent” means a brokerage firm, including brokers,
broker-salespersons and salespersons affiliated with the brokerage

EXPLANATION - Matter enclosed in bold-faced brackets [ thus] in the above bill is
not enacted and is intended ro be omitted in the law,

Matter underiined thus is aew martter,
Matter enclosed insuperseript numerals has been-adapted as follows:
‘Assembly ABU commiteee amendments adopted June 26, 2024,
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firm, that has an agency relationship and works only with the buyer
in a real estate transaction, and to whom the brokerage firm and its
brokers, broker-salespersons and salespersons owe fiduciary duties.

“Commercial real estate” means a fee title interest, possessory
estate, or lease in real property located in the State of New Jersey,
other than an interest in real property that is:

(1) improved with one single-family residential unit or one
multifamily structure with four or fewer residential units;

(2) unimproved and the maximum permitted development is one
to four residential units or structures under applicable zoning
regulations;

(3) classified as farmland, timberland or other agricultural land
for real estate tax assessment purposes;

(4) improved with single-family residential units, such as
condominiums, townhouses, timeshares, or stand-alone houses in a
subdivision that may be legally sold, leased or otherwise disposed of
on a unit-by-unit basis;

(5) subject to an agreement that provides that the real estate
should be considered residential; or

(6) within the definition in this section as of the date of its
disposttion.

“Confidential information” means information from or
concerning a principal that, unless required to be disclosed by the
brokerage firm pursuant to applicable law:

(1) is acquired by the brokerage firm during the course of an
agency relationship with the principal;

(2) is information that, as advised by the principal to the
brokerage firm, the principal reasonably expects to be kept
confidential or that the brokerage firm otherwise knows is
confidential;

(3) would, if disclosed, operate to the detriment of the principal,
except that the information may be disclosed if authorized by the
principal; and

(4) the principal personally would not be obligated to disclose to
the other party.

“Designated agent” means, in any transaction where the buyer’s
agent and the seller’s agent are affiliated with the same brokerage
firm or are the same broker, broker-salesperson or salesperson, the
broker, broker-salesperson or salesperson who has been designated
by the brokerage firm, including but not limited to by a broker or
managing broker of the brokerage firm, to solely represent the buyer
as the buyer’s agent and another broker, broker-salesperson or
salesperson who has been designated by the brokerage firm,
including but not limited to a broker or managing broker of the
brokerage firm, to solely represent the seller as the seller’s agent in a
particular real estate transaction.

“Disclosed dual agent” means a brokerage firm, including
brokers, broker-salespersons and salespersons affiliated with the
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brokerage firm, that has an agency relationship and is working for
both the buyer and seller in the same transaction,

“Material information” means the existence or non-existence of
information:

(1) to which a reasonable person would attach importance in
deciding whether or how to proceed with a transaction; or

(2) that the agent knows or has reason to know that the recipient
of the information regards or is likely to regard as important in
deciding whether or how to proceed, although a reasonable person
would not so regard it.

“Principal” means a buyer or a seller who has an agency
relationship with a brokerage firm.

“Real estate transaction” or “transaction” means an actual or
prospective transaction involving a purchase, sale, option, or
exchange of any interest in real property, or a lease or rental of real
property. For purposes of P.L. ,c. (C. ) (pending before the
Legislature as this bill), a prospective transaction does not exist until
a written offer has been signed by at least one party.

“Seller” means an actual or prospective seller in a real estate
transaction, or an actual or prospective landlord in a real estate
rental or lease transaction, as applicable.

“Seller’s agent” means a brokerage firm, including brokers,
broker-salespersons and salespersous affiliated with the brokerage
firm, that has an agency relationship and works only with the seller
in a real estate transaction, and to whom the brokerage firm and its
brokers, broker-salespersons and salespersons owe fiduciary duties.

“Transaction broker” means a brokerage firm, including brokers,
broker-salespersons or salespersons affiliated with the brokerage
firm, that works wilh a buyer or a scller, ot both, in a real estate
transaction without representing either party and has no agency
relationship and owes no fiduciary duties to either party to the
transaction.

2. (New section) '[A] I[n addition to the duties provided for

under current law, a' brokerage firm, including its brokers, broker-

salespersons and salespersons, when acting as a buyer’s agent,
seller’s agent, disclosed dual agent or designated agent, owes the
following duties to the brokerage firm’s principal and to all parties
in a transaction, which may not be waived:

a. 'to strictly comply with the laws of agency and the principles

goveming fiduciary relationships;

b.! to exercise reasonable skill and care;

'[b.Jc.' todeal honestly and in good faith;

"[c.]1d.' unless otherwise directed in writing by the principal,
to present all written offers and counteroffers in a timely manner in
accordance with applicable law, and to provide written confirmation
of receipt to the other party or its agent or transaction broker of each
and every written offer or counteroffer as soon as reasonably
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practicable, regardless of whether the property is subject to an
existing contract for sale or the buyer is already a party to an
existing contract to purchase another property;

‘Td.Je." where the principal is the seller in a residential real
estate transaction, to obtain a signed property condition disclosure
statement that is provided for in section 1 of P.L.1999, .76 (C.56:8-
19.1), with it being required that the seller provide to the brokerage
firm the statement with the information filled in and signed by the
seller and, if the seller is not represented by a brokerage firm or
working with a brokerage firm that is a transaction broker, then the
seller shall be required to provide the statement to the buyer [ prior
to there being a binding sales contract, and} before the buyer
becomes obligated under any contract for the purchase of the property:

£! to disclose all existing material information known by '[the

seller’s agent and not apparent or readily ascertainable to a buyer] a
real estate broker, real estate broker-salesperson, or real estatc
salesperson acting on behalf of the brokerage firm or which a
reasonable effort to ascertain the information would have revealed to
their _principal and when appropriate to any other party to the
transaction’ concerning the physical condition of the property that is
for sale'[. This subsection shall not be coastrued to imply any duty
to investigate matters that the brokerage firm has not agreed to

investigate, except as otherwise required by law]';

TeJg' to provide an accounting to the principal as necessary
in a timely manner for all money and property received from or on
behalf of any party to the transaction;

IfI1h' in a residential real estate transaction, to provide the
consumer information statement in the form required by the New
Jersey Real Estate Commission and obtain a signed acknowledgment
of receipt of same by the party. The statement shall be included as
part of the brokerage services agreement. The statement shall be
provided to:

(1) any party to whom the broker renders real estate brokerage
services as soon as reasonably practical but no later than at the time
the party signs a brokerage services agreement; and

(2) any party not represented by a brokerage firm in a transaction
before the party signs an offer or as soon as reasonably practical

thereafter;

‘[Tg1i' to disclose in writing as soon as reasonably practical
but no later than at the time the brokerage firm's principal signs a
brokerage service agreement:

(1) whether the brokerage firm is acting as the buyer’s agent, the
seller’s agent, a disclosed dual agent, a designated agent, or a
transaction broker. The disclosure shall be set forth in a separate
paragraph titled “Agency Disclosure” in a brokerage services
agreement prepared by the brokerage firm between the principal and
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the brokerage firm or in a separate writing titled “Agency
Disclosure” signed by the principal; and

(2) the terms of compensation, if any, offered by a party or the
brokerage firm to another brokerage firm representing a different
party; and

'[h.i" to undertake a reasonable efforl to obtain material
information concerning the condition of every property for which
the brokerage firm accepts an agency relationship or is retained to
market as a transaction broker, and conceming the financial
qualifications of every person for whom the brokerage firm submits
an offer to the brokerage firm's principal, provided that the broker,
broker-salesperson or salesperson at the brokerage firm who
undertakes the reasonable efforts shall not be held to a standard of a
licensed property inspector unless that broker, broker-salesperson or
salesperson is separately licensed as a property inspector.

3. (New section) a. A brokerage firm, including brokers,
broker-salespersons and salespersons affiliated with the brokerage
firm, that performs real estate brokerage services for a buyer is a
buyer’s agent unless:

(1) a brokerage firm, including brokers, broker-salespersons and
salespersons affiliated with the brokerage firm, represents the seller
pursuant to a brokerage services agreement between the brokerage
firm and the seller, in which case the brokerage firm, including the
brokers, broker-salespersons and salespersons, is a seller’s agent;

(2) a brokerage firm, including brokers, broker-salespersons and
salespersons affiliated with the brokerage firm, represents the seller
pursuant to a brokerage services agreement between the brokerage
firm and the seller, and the brokerage firm, including the same
broker, broker-salesperson or salesperson or a different broker,
broker-salesperson or salesperson affiliated with the same brokerage
firm in a residential real estate transaction or otherwise represents
the buyer in a commercial real estate transaction, represents the
buyer pursuant to a brokerage services agreement between the
brokerage firm and the buyer, in which case the brokerage firm,
including the broker, broker-salesperson, salesperson or brokers,
broker-salespersons or salespersons, as applicable, is a disclosed
dual agent;

(3) the brokerage firm, including a broker, broker-salesperson or
salesperson afriliated with the brokerage firm, has agreed to work
with the buyer pursuant to a brokerage services agreement between
the brokerage firm and the buyer in a residential real estate
transaction or otherwise represents the buyer in a commercial real
estate transaction as a transaction broker; or

(4) the broker, broker-salesperson or salesperson affiliated with
the brokerage firm is the seller or one of the sellers.

b. (1) In a residential real estate transaction, a brokerage firm
shall enter into a brokerage services agreement with the buyer
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before, or as soon as reasonably practical after, the firm commences
rendering real estate brokerage services to, or on behalf of, the
buyer. A brokerage services agreement shall not be required
between a brokerage firm and a buyer in a commercial real estate
transaction.

(2) The brokerage services agreement shall include the
following:

(a) the term of the brokerage services agreement, including, if
applicable, the period after the lermination of the agreement that the
brokerage firm will be protected as provided in the agreement with
regard to any properties that a broker, broker-salesperson or
salesperson from the brokerage firm introduced to the buyer during
the term of the agreement;

(b) that the brokerage firm is appointed as an agent for the buyer;

(c) if the agency relationship is exclusive or nonexclusive;

(d) if the buyer consents to the brokerage firm acting as a
disclosed dual ageat or designated agent, which, if consent is
granted, shall be in the brokerage services agreement or another
document requiring separate initialization or signature by the buyer
and include an acknowledgment from the buyer that a disclosed dual
agent shall not advocate terms favorable to one principal to the
detriment of the other principal;

(e) if the buyer consents, as demonstrated by initialization or
signature, to the broker or a managing broker for the brokerage firm,
or a broker, broker-salesperson or salesperson appointed by the
broker or managing broker, being an agent for the buyer to act as a
disclosed dual agent in a transaction in which the same broker,
broker-salesperson or salesperson or different brokers, broker-
salespersons or salespersons, as applicable, affiliated with the
brokerage firm represent different parties; '[and]'

(f) the brokerage firm’s compensation ', how the compensation
will be calculated,' and if the compensation is to be shared with
another brokerage firm that may have a brokerage relationship with

another party to the transaction'; and
(g) a disclosure expressly stating that broker compensation is

fully negotiable and not set by law'.

c. A brokerage firm may work with a party in separate
transactions pursuant to different or the same agency relationships,
including, but not limited to, represenling a party in one transaction
and at the same time representing that party in a different
transaction, if the broker complies with P.L. c. (C. )
(pending before the Legislature as this bill) in establishing the
relationships for each transaction, even if the other transaction is a

related transaction.
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4. (New section) a. '[Unless additional duties are agreed to In
writing signed by a buyer’s agent or other authorized representative

of the brokeraze firm] In addition to the duties provided for under
_*‘———-———————______D_________________

current law', the dutieg of a buyer’s agent '[are limited to] shal]
include' the following, which may not be wajved, except as
expressly set forth in baragraphs (4) and (5} of this subsection:

(1) to be loyal to the buyer by taking no action that is adverse or
detrimental to the buyer’s interest in a transaction 'and to exercise

primary devotion to the buver’s interests';

(2) to timely disclose to the buyer any ‘actual or potential’
conflicts of interest 'which the buver's agent may reasonably
anticipate!:

(3) to advise the buyer to seek expert advice on matters relating
to the transaction that are beyond the agent’s expertise;

{4) to not disclose confidential information from or about the
buyer, except under subpoena, court order or otherwise as provided
by law, or as expressly authorized by the buyer, even after
termination of the agency relationship; '[and]*

b. (1) The showing of a property in which a buyer is interested
to other prospective buyers by a buyer’s agent shall not breach the

(2) The representation of or acting as a transaction broker with
more than one buyer by a brokerage firm, including different
brokers, broker-salespersons or salespersons affiliated with the
brokerage firm, in competing transactions involving the same
property does not breach the duty of loyalty to the buyer or create a
conflict of interest.

5. (New section) a. A brokerage firm, tncluding brokers,
broker-salespersons and salespersopg affiliated with the brokerage
firm, that performs real estate brokerage services for a seller is a
seller’s agent unlegs-

(1) a brokerage firm, including brokers, broker-salespersons and
salespersons affiliated with the brokerage firm, represents the buyer
pursuant to a hbrokerage services agreement between the brokerage
firm and the buyer in a residential real estate transaction or
otherwise Tepresents the buyer in g comunercial real estate
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transaction, in which case the brokerage firm, including the brokers,
broker-salespersons and salespersons, is a buyer’s agent;

(2) a brokerage firm, including brokers, broker-salespersons and
salespersons affiliated with the brokerage firm, represents the buyer
pursuant to a brokerage services agreement between the brokerage
firm and the buyer in 2 residential real estate transaction of
otherwise represents the buyer in a commercial real estate
transaction, and the brokerage firm, including the same broker,
broker-salesperson or salesperson or 2 different broker, broker-
salesperson or salesperson represents the seller pursuant to a
brokerage services agreement between the brokerage firm and the
seller, in which case the brokerage firm, including the broker,
broker-salesperson or salesperson or brokers, broker-salespersons or
salespersons, as applicable, is a disclosed dual agent;

(3) the brokerage firm, including a broker, broker-salesperson or
salesperson affiliated with the brokerage firm, has agreed to work
with the seller pursuant to brokerage services agreement between the
brokerage firm and the seller as a transaction broker; or

(4) the broker, broker-salesperson or salesperson affiliated with
the brokerage firm is the buyer or one of the buyers.

b. (1) A brokerage firm shall enter into a brokerage services
agreement with the seller before, or as soon as reasonably practical
after, it commences rendering real estate brokerage services to, or on
behalf of, the seller.

(2) The brokerage services agreement shall include the
following:

(a) the term of the brokerage services agreement, including, if
applicable, the period after the termination of the agreement that the
brokerage firm will be protected as provided in the agreement with
regard to any properties that 2 broker, broker-salesperson or
salesperson from the brokerage firm introduced to the seller during
the term of the agreement;

(b) the brokerage fimm is appointed as an agent for the seller;

(c) if the agency relationship is exclusive or nonexclusive, and
shall include an option for the seller to select if the relationship is
exclusive or nonexclusive;

(d) if the seller consents to the brokerage firm acting as a
disclosed dual agent or designated agent, which, if consent 1s
granted, shall be in the brokerage services agresment or in another
document requiring separate initialization or signature by the seller
and include an acknowledgment from the seller that a disclosed dual
agent shall not advocate terms favorable to one principal to the
detriment of the other principal;

(e) if the seller consents, as demonstrated by initialization or
signature, to the broker or a managing broker for the brokerage firm,
or a broker, broker-salesperson or salesperson appointed by the
broker or managing broker, being an agent for the seller to act as a
disclosed dual agent in a transaction in which the same broker,
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broker-salesperson or salesperson or different brokers, broker-
salespersons or salespersons, as applicable, affiliated with the
brokerage firm represent different parties;

f) the brokerage firm’s compensation' how the compensation
g p L 1OW IRE compensation

will be caleulated.' and if the compensation will be shared with

another brokerage firm that may have a brokerage relationship with
another party to the transaction; and

(g) whether a notice on the property to be sold will be circulated in
a '[Multiple Listing Service] database established to provide data

about properties for sale, such as 2 multiple listing service." of which

the brokerage firm is a member, except that the seller’s agent shall not
submit any notice to the service stating whether the seller authorized
the sharing of the compensation of the seller’s agent with cooperating
sub-agents, transaction brokers, or the buyer’s agents, or the amount of
the shared compensation to any service that prohibits an offer from
being displayed.

c. A brokerage firm may work with a party in separate
transactions pursuant to different or same agency relationships,
including, but not limited to, representing a party in one transaction
and at the same time representing that party in a different
transaction, if the broker complies with P.L. , C. (C. )
(pending before the Legislature as this bill) in establishing the
relationships for each transaction, even if the other transaction is a
related transaction.

6. (New section) a. ‘[Unless additional duties are agreed to in
writing signed by a seller’s agent or other authorized representative

of the brokerage firm] I[n addition to the duties provided for under

current law', the duties of a seller’s agent '[are limited to] shall
include! the following, which may not be waived, except as
expressly sct forth in paragraphs (4) and (5) of this subsection:

(1) to be loyal to the seller by taking no action that is adverse or
detrimental to the seller’s interest in a transaction ‘and to exerclse

s . Py i,
primary devotion to the seller's interests';

(2) to timely disclose to the seller any ‘actual or potential’

conflicts of interest 'which the seller’s agent may reasonably

anncigate';

(3) to advise the seller to seek expert advice on matters relating

to the transaction that are beyond the agent’s expertise;

(4) not to disclose any confidentia! information from or about the
seller, except under subpoena, court order or otherwise as provided
by law, or as expressly authorized by the seller, even after
termination of the agency relationship; Tand]!

(5) unless otherwise agreed to in writing, to make a good faith
and continuous effort to find a buyer for the property, except that a
seller’s agent is not obligated to seek additional offers to purchase
the property while the property is subject to an existing contract for
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sale that is uo longer subject to the attorney-review period, if
applicable'; and
(6) any additional duties that are agreed to In writing signed by a

seller’s agent or other authorized representative of the brokerage

firm'.

b. (1) The showing of properties not owned by the seller to
prospective buyers or the listing of competing propertties for sale by
a seller’s agent does not breach the duty of loyalty to the seller or
create a conflict of interest.

(2) The representation of or acting as a transaction broker with
more than one seller by a brokerage firm, including different
brokers, broker-salespersons or salespersons affiliated with the
brokerage firm, in competing transactions involving the same buyer
does not breach the duty of loyalty to the seller or create a conflict

of interest.

7. (New section) a. A brokerage firm, including its brokers,
broker-salespersons and salespersons, may act as 2 disclosed dual
agent only with the informed consent of both parties to the transaction
as set forth in brokerage services agreements signed by the buyer and
the seller, respectively, in a residential real estate transaction or
otherwise in writing in a commercial real estate transaction.

b. '[Unless additional duties are agreed to in writings signed by a
disclosed dual agent or an authorized representative of the brokerage
firm and each of the parties] In addition to the duties provided for
under current law!, the dulies of a disclosed dual agent ![are limited
to] shall include' the following, which may not be waived, except as
expressly set forth in paragraphs (4), (5) and (6) of this subsection:

(1) to take no action that is adverse or detrimental to either party’s

interest in a transaction;

(2) to timely disclose to both parties any 'actual or potential'
conflicts of interest 'which the disclosed dual agent may reasonably
anticipate';

(3) to advise both parties to seek expert advice on matters
relating to the transaction that are beyond the disclosed dual agent’s

expertise;

(4) not to disclose any confidential information from or about
either party, except under subpoena, court order or otherwise as
provided by law, or as expressly authorized by the party, even after
termination of the agency relationship;

(5) unless otherwise agreed to in writing with the seller, to make
a good faith and continuous effort to find a buyer for the property,
except that a disclosed dual agent is not obligated to seek additional
offers to purchase the property while the property is subject to an
existing contract for sale that is no longer subject to the attormey-

review period, if applicable; '[and}'
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brokerage firm and cach of the partjes!

i, NotWiIhstandz'ng any provision of chapter |5 of Title 45 of
the Revised Statutes or any other law, rule, or regulation to the
contrary, including byt not limited to, subsection i, of R.8.45:15.17,

period, if applicable’: anq
7) an additional dutjes that are a reed to in writip S signed b
a_disclosed dual agenl or an authorized fépresentative of the

both the buyer and seller provided that the Sources and amounts of
¢ompensation are disclosed in Writing to the buyer and the seller,

d. (1 The showing of Properties not owped by the seller to
prospective buyers or the listing of competing properties for sale by.
a disclosed dyal agent does not constitute action that is adverse or
detrimental to the seller or create a conflict of interest.

(2) The répresentation of or acting as a transaction broker with
more than ope seller by differen; brokers, broker-salespersons- or
salespersons licensed with the Same brokerage firm i competing
ransactions involving the Same buyer does ot constitute action that

e (1) The showing of property in which 4 buyer s
interested to other prospective buyers or the Presentation of

more than gne buyer by the brokerage firm, including different
brokers, broker—sa!espersons or salespersong affiliated with the
brokerage firm, in Competing transactions involving the same
property does not constitute action that is adverse or detrimental 1o
the buyer or create a confljer of interest,

8. (New section) a. [ , ransaction in which a different
broker, broker-salesperson or salesperson s designated as g
designated agentby a brokerage firm, including but not limited to by
the broker or 3 managing broker affiliated wigh the brokerage firm,
the broker, broker»salespersons Or salespersons, ag applicable, shaj]
be designated agents. Each designated agent shall solely represent
the party with whom the designated agent has ap agency
relationship.
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(1) For the purposes of designated agency, the seller's
designated agent and the buyer’s designated agent are not dual
agents and Owe fiduciary duties solely to their respective principals.

(2) In order for a designated agency relationship to take effect,
the brokerage firm shall enter into a written designated agency
agreement that may be incorporated into the brokerage services
agreement with each of the parties in 2 residential real estate
transaction or otherwise in a written agreement with each of the
parties in a commercial transaction that includes the informed,
written consent of each of parties to the transaction.

b. Notwithstanding any provision of chapter 15 of Title 45 of
the Revised Statutes or any other law, rule, or regulation to the
contrary, including but not limited to subsection 1. of R.S.45:15-17,
a broker-salesperson or salesperson acting as a designated agent in @
real estate transaction shall be deemed to be acting in the same
capacity with the buyer and the seller as a designated agent and may
receive compensation through its brokerage firm from either or both
the buyer and the seller provided that the sources and amounts of
compensation are disclosed in writing to the buyer and the seller.

9, (New section) 2. A brokerage firm, including brokers,
broker-salespersons and salespersons affiliated with the brokerage
firm, that has been engaged as a transaction broker by a buyer, a
seller, or both, shall not act as an agent for and shall not represent
any party in the transaction; shall not promote the interest of one
party over the interest of the other party: and shall not be required to
keep any information confidential.

b. '[Unless additional duties are agreed to in writings signed by
the transaction broker or other authorized representative of the

brokerage firml addition to the duties provided for under_current

law', a transaction broker’s duties '[are limited to] shall include' the
following:

(1) to perform the terms of any brokerage service agreement
made with any party to the transaction;

(2) to ensure, when working with a seller, that the brokerage
service agreement states whether a notice on the property to be sold
will be circulated in a '{Multiple Listing Service] database
established to provide data about properties for sale, such as a multiple

listing service,' of which the brokerage firm is a member, except that
the seller’s agent shall not submit any notice to the service stating
whether the seller authorized the sharing of the compensation of the
seller’s agent with cooperating sub-agents, transaction brokers, or
the buyer’s agents, or the amount of the shared compensation to any
service that prohibits an offer from being displayed;

(3) to treat all parties honestly and act in a competent manner;

(4) to locate qualified buyers for a seller or suitable properties

for a buyer;
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(5) unless otherwise directed in writing by the principal, to
present all written offers and counteroffers in a timely manner in
accordance with applicable law, and to provide written confirmation
of receipt to the other party or its agent or transaction broker of each
and every written offer or counteroffer as soon as reasonably
practicable, regardless of whether the property is subject to an
existing contract of sale or the buyer is already a party to an existing
contract to purchase another property;

(6) to keep the parties fully informed regarding the transaction;

(7) to communicate and work with all parties in an effort to
arrive at an acceptable agreement without providing advice to any
party on how to gain an advantage at the expense of the other party;

(8) to advise the parties to seek expert advice on matters relating
to the transaction; '[and]"

(9) to manage the transaction and perform tasks to facilitate the
closing of the transaction'; and

(10) any additional duties that are agreed to in writings signed by
the transaction broker or other authorized representative of the

brokerage firm"'.

c. The showing of alternate properties not owned by the seller

to a buyer shall not breach any duties or create a conflict of interest.

d. The showing of a property in which a buyer is interested to
other prospective buyers shall not breach any duties or create a
conflict of interest.

10. (New section) a.  The agency or transaction broker
relationships established pursuant to this chapter shall continue until
the earliest of the following:

(1) completion of performance by the brokerage firm;

(2) expiration of the term agreed upon by the parties;

(3) termination of the relationship by mutual agreement of the
parties; or

(4) termination of the relationship by written notice from either
party to the other as provided in the brokerage services agreement, if
applicable, except that a termination does not otherwise affect the
contractual rights of either party.

b. If the agency or transaction broker relationship is being
terminated pursuant to paragraphs (3) or (4) of subsection a. of this
section, written confirmation of termination shall be required for the
termination to take effect. Written confirmation of termination shall
not be required for the termination to take effect pursuant to
paragraphs (1) or (2) of subsection a. of this section.

¢.  Except as otherwise agreed to in writing, a brokerage firm
shall owe no further duty or other responsibility after termination of
the agency or transaction broker relationship, other than the duty:

(1) to provide an accounting to its principal as necessary in a
timely manner for all moneys and property received from or on
behalf of any party to the transaction; and
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(2) to not disclose confidential information if there was an
agency relationship, except under subpoena, court order or otherwise
as provided by law, or as expressly authorized by the applicable
party.

d. With rtespect to the termination of disclosed dual agent
relationships, absent a termination by expiration or fulfillment by a
completed closing, brokerage services agreements between a
disclosed dual agent and a buyer and a selter shall otherwise only be
terminated in writing signed by the buyer or seller, as applicable,
with confirmed delivery to the disclosed dual agent.

11. (New section) a. In any real estate transaction, a brokerage
firm’s compensation may be paid by one or more of the following:
the seller; the buyer; a third party; or by sharing the compensation
between brokerage firms. Agreements on compensation shall be in
writing signed by the seller or buyer, as applicable.

b. An agreement to pay or payment of compensation shall not
establish an agency relationship between the party who paid the
compensation and the brokerage firm.

c. A seller may agree that a seller's agent’s or transaction
broker’s brokerage firm may share with another brokerage firm the
compensation paid by the seller, provided that this type of agreement
is in writing and signed by the seller.

d. A buyer may agree that a buyer’s agent’s or transaction
broker’s brokerage firm may share with another brokerage firm the
compensation paid by the buyer, provided that this type of
agreement is in writing and signed by the buyer.

e. Notwithstanding any provision of chapter 15 of Title 45 of
the Revised Statutes or any other law, rule, or regulation to the
contrary, including but not limited to subsection i. of R.S.45:15-17,
a brokerage firm may be compensated by more than one party for
real estate brokerage services in a real estate transaction regardless
of the agency or transaction broker relationship the brokerage firm
has with the parties.

f A brokerage firm may receive compensation based upon a
flat fee arrangement, a percentage of the purchase price or "[some]'
other method 'permitted by law', all of which shall be a commission
payment for any real estate brokerage services rendered, without
breaching any duty to the buyer or seller.

g. To receive compensation for rendering real estate brokerage
services from any party, firm or third party, a brokerage firm shall
have a written brokerage services agreement with the buyer or the
seller, as applicable, in a residential real estate transaction and a
written brokerage services agreement with the seller but not with the
buyer in a commercial real estate transaction containing the
following:

(1) the terms of compensation, including:
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(a) the amount the principal agrees to compensate the brokerage
firm;

(b) the principal’s consent, if any, and any terms of the consent,
o compensation sharing between brokerage firms and parties
sharing the pPayment of the Compensation; and

(c) the prircipal’s consent, if any, and any terms of consent, to
Compensation of the brokerage firm by more than one party; and

(2)ina brukerage services agreement with a buyer, if there is no
agreement or offer or a limited offer by any other party or brokerage
firm to pay compensation to the brokerage firm, if the buyer will pay
the difference between the offer and the compensation the buyer has
agreed is due to the buyer's agent and, if not, the buyer’s agreement
2s to how to praceed in this situation, tncluding, but not limited to,
directing the buyer's agent not to introduce the buyer to properties

the buyer’s agent.

Comparative market analysis; or a referral by one firm to another
firm if the referring firm provided no rea| estate brokerage services

12. (New section) a. A principal shall not be liable for an act,
€rror or omission by an agent or transaction broker of the principal
arising out of thejr relationship:

(1) unless the principal participated in or authorized the act, error
or omission.

(2) except to the extent that the principal benefited from the act,
EITor or omiission, in which case the principal’s liability shall be

i ing imji ing inquiries to the seller about any
physical conditions that may affect the property and performing a
visual inspection of the Droperty to determine if there are any readily
observable physical conditions affecting the property, and made
disclosure of such information to appropriate parties to a fransaction as
required by law’.
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13. (New section) Unless otherwise agreed to in writing, a
principal may not be charged with knowledge or notice of any facts
known by a brokerage firm representing or working with the
principal that are not actually known by the principal '[and al._a'
brokerage firm representing or working with the principal may not
be charged with knowledge or notice of any facts known by the
principal that are not actually known by the brokerage firm';
provided a real estate broker, real estate broker-salesperson, or real
estate salesperson acting on behalf of the brokerage firm made
reasonable efforts to ascertain all material information concerning the
physical condition, including but ot limited to making inquiries to the
seller about any physical conditions that may affect the property and
performing a visual inspection of the property (o determine if there are

any readily observable physical conditions affecting the property'.

14. (New section) a. Atany residential property showing that is
generally open to the public, a sign shall be posted at the entrance ot
at a sign-in sheet clearly advising prospective buyers that the
brokerage firm hosting the real estate open house represents the
seller only and has no relationship with the prospective buyer,
except if the buyer does not have an exclusive buyer agency
agreement with another brokerage firm and agrees to the seller’s
agent becoming a disclosed dual agent or designated agent.

b. For the avoidance of doubt and to ensure uniformity at public
real estate open houses across the State, the sign shall clearly read:
“ATTENTION PROSPECTIVE PURCHASERS - PLEASE READ
THIS SIGN CAREFULLY. This is to advise you that the agent who
is conducting this Open House REPRESENTS THE SELLER AND
IS REQUIRED BY LAW TO PROMOTE THE INTERESTS OF
THE SELLER. ANY INFORMATION YOU GIVE THIS AGENT
IS NOT CONSIDERED CONFIDENTIAL under New Jersey law
and could be disclosed to the Seller of this property. You, as the
Buyer, are entitled to have someone represent you as a Buyer's
Agent if you are interested in this property. The duties of a Buyer's
Agent include helping you evaluate the property, prepare an offer on
the property and negotiate in your best interests. If you, as the
Buyer, are already exclusively represented by a Buyer’s Agent, you
are required to disclose this representation on the sign-in sheet. If
you, as the Buyer, are not already exclusively represented by a
Buyer's Agent, please be advised that the Open House agent is not
precluded from being a disclosed dual agent or designated agent and
can enter into any relationship with you as explained in the
Consumer [nformation Statement.”

15. (New section) '[Notwithstanding the provisions of
PL. ,c (C )} (pending before the Legislature as this bill),
the]l The' New Jersey Real Estate Commission may promulgate

regulations 'pursuant to the “Administrative Procedure Act.”
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P.L.1968, c.410 (C.52:14B-] et seq.) to effectuate the pumoses of
PL_.c (C. ) (pending before the Legislature as this bill),

including regulations' to address other types of agency or business
relationships for real estate brokerage firms,

16. Section 27 of P.L.2009, ¢.238 (C.45:15-I6.2e) is amended to
read as follows:

27. a. Not less than 50 percent of the continuing education
courses of study that a broker, broker-salesperson or salesperson are
required to complete as a condition for license renewal shall be
comprised of one or more of the following core topics:

(1) Agency;

(2) Disclosure;

(3) Legal issues;

(4) Ethics, which shall not be less than two hours;

(5) Fair housing;

(6) Rules and regulations;

(7) Real estate licensee safety;

(8) Financial literacy and planning; and

(9) Any other core topics that the New Jersey Real Estate
Commission may prescribe by rule.

In no event shall the commission require that courses in these
core lopics comprise more than 60 percent of the total continuing
education hours required for the renewal of any license.

b. In the case of continuing education courses and programs,
each hour of instruction shall be equivalent to one credit.

¢. Notwithstanding the provisions of subsection a. of this
section, the commission shall require that the continuing education
courses of study that a broker, broker-salesperson or salesperson are
required to complete as a condition for license renewal shall be
comprised of at least one hour on the core topic of fair housing and
housing discrimination during each biennial license term.

d. Notwithstanding the provisions of subsection a. of this
section, the commission shall require that a continuing education
course on agency be completed by a broker. broker-salesperson and
salesperson as a condition for license renewal during each biennial
license term.

(cf: P.L.2019, c.177, s.2)

'17._The rights, remedies, and prohibitions accorded by the
provisions of PL. .c. (C. ) (pending before the Legislature as this
bill), are hereby declared to be in addition to and cumulative of any
other right, remedy, or prohibition accorded by the common law or
statutes of the United States or of this State. and nothing herein shall

be construed to deny, abrogate, or impair any such common law or

statutory right, remedy, or prohibition.*

'[17.]1 18." This act shall take effect on August 1, 2024,
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11:5-7.1 Prchibition against licensees receiving dual compensation..., NJ ADC 11:5-7.1

New Jersey Administrative Code
Title 11. Insurance
Chapter 5. Real Estate Commission (Rels & Annos)
Subchapter 7. Prohibited Activities

NJ.AC 11:5-7.1
11:5-7.1 Prohibition against licensees receiving dual compensation for dual representation in the sale or rental transaction

Effective: February 21, 2023
Currentness

(a) Real estate licensees are prohibited from receiving compensation from both a seller and a buyer for representing both seller
and buyer in the same real estate sales transaction. This prohibition applies even when the dual agency has been fully disclosed

by the licensee to both parties.

(b) Real estate licensees are prohibited from receiving compensation from both a landlord and a tenant for representing both
the landlord and the tenant in the same rental transaction. This prohibition applies even when the dual agency has been fully

disclosed by the licensee to both parties.

(c) Within the meaning of this section, the phrases “sales transaction” and “rental transaction” do not include any related
transactions whether or not they are contingencies in the contract or lease. For example, where there is a mortgage contingency
in a contract of sale, the mortgage loan is a related transaction between the buyer and lender; it is not the same transaction

as the sale,

(d) A licensee who represents only one party to a sale or rental transaction may receive the entire compensation for such
representation from either party or a portion of that compensation from both parties to the transaction, provided that where a
licensee prepares a contract or lease full written disclosure of the agency relationship and of the compensation arrangement is
made to both parties to the transaction in the contract or lease. Where a licensee does not prepare the contract or lease, but seeks
compensation from a party whom he or she does not represent, that licensee's agency relationship and proposed compensation
arrangement shall be disclosed to all parties in a separate writing prior to execution of the contract or lease.

(e) A licensee who represents any party to a sale or rental transaction may receive compensation from either party for
providing actual services in related transactions, provided that the licensee discloses the related services, sources and amounts
of compensation in writing to the parties to the sale or rental transaction. Where the related services to be provided by the
licensee are mortgage financing services provided to the buyer for compensation or reimbursement, the written disclosures must
comply with N.J.A.C. 11:5-6.7. The broker shall maintain records of such related transactions including all required written

disclosures, which records shall be available to the Commission for inspection pursuant to N.J.A.C. 11:5-5.5.

(f) Except as provided at (g) below, when providing mortgage financing services related to the purchase or sale of a one to six
family residential dwelling, a portion of which may be used for non-residential purposes, located in New Jersey:
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1. A real estate broker shall not solicit or receive compensation or reimbursement pursuant to (e) above greater than the
expense amount permitted at closing by rule of the Department of Banking and Insurance unless licensed as a mortgage
broker or mortgage banker by the Department of Banking and Insurance pursuant to the Consumer Finance Licensing Act,
NJS A 17:11C~1 et seq; and

2. A real estate referral agent, salesperson or broker-salesperson shall not solicit or receive any compensation or
reimbursement pursuant to (e) above from any person other than his or her employing real estate broker unless licensed
as a residential mortgage broker or mortgage banker or a mortgage loan originator by the Department of Banking and
Insurance pursuant to the New Jersey Residential Mortgage Lending Act, N.J S.A. 17:11C--51 et seq.

(g) Any real estate licensee who is individually employed as a mortgage solicitor by a licensed mortgage banker or mortgage
broker and registered in compliance with applicable law and the rules of the Department of Barking and Insurance may solicit
and accept compensation from his or her licensed mortgage employer for providing mortgage services in residential mortgage
transactions.

Credits

Adopted by R.1992 d.232, effective June 1, 1992. Amended by R.1992 d.468, effective November 16, 1992; R.1998 d.497,
effective October 5, 1998; R.2012 d.006, effective January 3, 2012. Technical changes made by 35 N.J.R. 302(a) R.2023,
effective February 21, 2023.

CHAPTER EXPIRATION DATE
<Chapter 5, Real Estate Commission, expires on January 24, 2030.>

Current through amendments included in the New Jersey Register, Volume 56, Issue 8, dated April 15, 2024, Some sections
may be more current, see credits for details.

N.JLAC. 11:5-7.1, NJ ADC 11:5-7.1

End of Document 2024 Thorison Reuters. No el o orzingd U'S Government Works
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BULLETIN NO. 24-11

TO: REAL ESTATE LICENSEES AND OTHER INTERESTED PARTIES
FROM: JUSTIN ZIMMERMAN, ACTING COMMISSIONER
RE: CHANGES TO THE NEW JERSEY REAL ESTATE BROKER AND

SALESPERSON ACT BY P.L. 2024, ¢32: LICENSEE BUSINESS
RELATIONSHIPS (INCLUDING DESIGNATED AGENCY); CONSUMER
INFORMATION STATEMENT; BROKERAGE SERVICE AGREEMENTS;
PROPERTY CONDITION DISCLOSURE STATEMENT; BROKER
COMPENSATION; SIGNAGE AT SHOWINGS; AND NEW CONTINUING

EDUCATION REQUIREMENT

P.L. 2024, ¢.32 (“Act”) was signed into law on July 10, 2024 and becomes effective on
August 1, 2024. The Act supplements the New Jersey Real Estate Broker and Salesperson Act,
N.J.S.A. 45:15-1 to -42. Pending the promulgation of regulations, the New Jersey Real Estate
Commission (“Commission”) is issuing this bulletin to provide guidance to real estate licensees
regarding requirements of the Act.

Specifically, the Act makes the following changes to current law: codifies the different
types of permitted business relationships between real estate brokerage firms and principal, and
the obligations applicable to each; creates a new type of agency relationship, called designated
agency, necessitating changes to the text of the Consumer Information Statement as required by
N.J.A.C. 11:5-6.9; requires that brokerage firms enter into a brokerage services agreement in all
residential real estate transactions and when working with a seller in commercial real estate
transactions'; mandates that licensees obtain a signed property condition disclosure statement
(which is promulgated by the New Jersey Division of Consumer Affairs) from the seller in

' “Commercial real estate” means a fee title interest, poss:ssory estate, or lease in real property
located in the State of New Jersey, other than an interest in real property that is: (1) improved with
one single-family residential unit or one multifamily structure with four or fewer residential units:
(2) unimproved and the maximum permitted development is one to four residential units or
structures under applicable zoning regulations; (3) classified as farmland, limberland or other
agricultural land for real estate tax assessment purpeses; (4) improved with single-family
residential units, such as condominiums, townhouses, timeshares, or stand-alone houses in a
subdivision that may be legally sold, leased or otherwise disposed of on a unit-by-unit basis; (5)
subject to an agreement that provides that the real estate should be considered residential; or (6)
within the definition in this section as of the date of its disposition. P.L. 2024, ¢.32, s.1

: Visit us on the Web at dobi.nj.gov
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residential real estate transactions; permits broker compensation by more than one party in a
transaction involving dual agency and/or designated agency; mandates signage at all residential
property showings; and Imposes a new continuing education requirement (which must be met for
the next license renewal in June 2025).

Real Estate Brokerage Business Relationships, Including Designated Agency

The Act defines five different business relationships available to consumers when working
? and sets forth the corresponding duties owed to parties to a real

the Act adds a new type of agency relationship, called designated agency. The business
relationship between a brokerage firm and jts principal should be established in the brokerage
services agreement or a Separate writing, signed by the principal. In the absence of an affirmative
designation of a business relationship, the Act deems a brokerage firm that performs brokerage
services on behalf of a buyer or seller, to be a buyer’s agent or seller’s agent, respectively, by
default. See, P.L. 2024,¢.32,53.a;5.5.

The Act provides that al] brokerage firms have the following duties, regardless of which
business relationship is utilized:

* To deal competently, honestly and fairly with all parties to a transaction. See, P.L. 2024,
¢.32,s.2.c; 8.9.b(3).

* To present all written offers and counteroffers in a timely manner and provide written
confirmation of receipt to the other party, its agent or transaction broker, regardless of
whether the property is subject to a contract of sale, unless otherwise directed by the
principal, in writing. P.L. 2024, €.32,s2.d,; $.9.b(5).

* To advise the buyer or seller, as appropriate, to seek expert advice on matters relating to
the transaction beyond the brokerage firm or individual licensee’s expertise. P.L. 2024,
.32, s.4.a(3); s.6.a(3); 5.7.b(3); $.9.b(8).

* To undertake a reasonable effort to obtain material information concerning the condition

* To disclose all existing material information known by the agent acting on behalf of the
brokerage firm, or which a reasonable effort to ascertain the information would have

* Any additional duties agreed to in the brokerage services agreement or other writing signed
by the brokerage firm or individual licensee. PIL. 2024, ¢.32, 5.4.a(6); s.6.a(6); s.7.a(7);
$.9.b(10).

? The term “brokerage firm” includes the individual licensed rea] estate brokers, broker-
salespersons and salespersons associated with the firm, unless the context requires the terms to be
considered separately. See, P.L. 2024, c.32,s.1.
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The creation of an agency relationship gives rise to fiduciary duties owed by licensees 10
the party the licensee represents in a real estate transaction. N.JA.C. 11:5-6.4(a). The law
governing agency relationships and fiduciary duties owed by a licensee t0 its principal arise
primarily from court-made law, or common law. The Act adds to these requirements but does not

limit, or in any way impair, existing legal duties at common law. P.L.2024,¢.32,s.17.

Under the Act, there are four brokerage business re.ationships that create an agency
relationship between a licensee and a buyer or seller of real estate’: (1) seller’s agent, (2) buyer’s
agent; (3) disclosed dual agent; and (4) designated agent, which is newly created by the Act. See.
PL. 2024, ¢.32,s.1. Inthese four types of agency relationships, duties owed by brokerage firms
to their principals include:

o To act as fiduciaries, bound by the duty of loyalty and must disclose any actual ot potential
conflicts of interest to their principal that the agent may reasonably anticipate in a timely
manner. P.L.2024,¢c.32, s.2.a; s.4.a(l); s.6.a(l).

e To not disclose any confidential information from or about their principal, except under
subpoena, court order or otherwise as pmvlded by law, or as expressly authorized by the
principal, even after termination of the relationship. P.L. 2024, ¢.32, s.4(a)4, s.6(a)4;
s.7(b)4.

e To provide an accounting to their principal as necessary for all money and property
received from or on behalf of any party to the transaction. P.L. 2024, c.32,s.2.8

Sellers’ and buyers’ agents work exclusively on behalf of their principal in a real estate
transaction and owe fiduciary duties exclusively to the party they represent. P.L. 2024, ¢.32,5.2.3;
s.4.a(1); s.6.a(1). The Act provides that sellers’ and buyers’ agents must be loyal to their principal
by exercising primary devotion to the interests of the principal; and taking no action adverse or
detrimental to their principal’s interests. Ibid.

Disclosed dual agents represent both buyer and seller and act as a fiduciary t0 both parties
in the same transaction. P.L. 2024, ¢.32,s.1. Brokerage firms acting as a disclosed dual agent are
prohibited from prioritizing one party’s interests OVer the other’s and may not take any action that
is detrimental to the interests of either party. See, P.L.2024,c.32, 5.7.b(1). Accordingly, disclosed
dual agents are prohibited from disclosing confidential information regarding either side of the
transaction, except under subpoena, court order or otherwise as provided by law, or as expressly
authorized by a buyer or seller, even after termination of the relationship. P.L. 2024, ¢.32,s.7.b(4).

A brokerage firm must obtain the informed consent of both parties to the transaction in order to
act as a disclosed dual agent. P.L.2024, c.32, s.7.a.

Designated agency entails a transaction in which a brokerage firm designates different
individual licensees affiliated with the firm to solely represent the buyer as the buyer's agent and
another to solely represent the seller as the seller's agent. PL. 2024, c32,s.1. Each designated
agent solely represents, and has an agency relationship with, the party whom they have been
designated to represent. See. P.L. 2024, c.32,s.8.a. For the purposes of designated agency, the
seller's designated agent and the buyer's designated agent are not dual agents and owe fiduciary

duties solely to their respective principals. P.L. 2024, ¢.32; s.8.a(l). However, in transactions

3 The terms buyer and seller include tenants and landlords, unless the context requires them to be
considered separately. See, pPL.2024,¢.32,s.1.
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involving designated agency, the brokerage firm (other than those individual licensees that are
designated to represent the buyer and seller) acts in the Capacity of disclosed dual agent. See, PL.
2024, ¢.32,s.1;87a In order for a designated agency relationship to take effect, the brokerage
firm must obtain the informed written consent of both parties to the transaction. P.L. 2024, ¢ 32,

The fifth brokerage business relationship under the Act is transaction broker. PL. 2024,
€32,51;59a A transaction broker renders real estate brokerage services without creating an
agency relationship between the brokerage firm and buyer or seller of real estate; and thus, does
not owe fiduciary duties to the parties to a transaction. [bid, A brokerage firm that has been
engaged as a transaction broker by a buyer, a seller, or both, may not promote the interests of one
party over the interest of the other; and is not required to keep any information confidential, Ibid.
Transaction brokers Serve as manager of the real estate transaction, Keeping parties fully informed
and performing tasks to facilitate the closing of the transaction. P.L. 2024, €.32,5.9.b,

Consumer Information Statement
~——==2tlliormation Statemen

NJA.C 11:569 requires that real estate licensees supply information regarding their
working relationship with parties to a residentia] real estate transaction, Licensees are required to
verbally inform buyers and sellers In residential rea] estate transactions of the different types of
brokerage business relationships and deliver a copy of the Consumer Information Statement
(“CIS™), prior to working with them in residential real estate transactions. See, NJA.C. 11:5-
6.9(e). The CIS is an informational document that Summarizes the various business relationships
and accompanying legal duties to help ensure that buyers and sellers make informed decisions
regarding business relationships with brokerage firms.

The required text of the CIS is set forth mNJA.C. 11:5-6.9(h). Because of the addition
of the designated agency business relationship, the Commission is issuing a revised CIS form
under cover of this bulletin, attached hereto as Appendix A, which must be used by real estate
licensees in liey of the text set out at NJA.C. 11:5-6.9(h). The Commission is working to
promulgate regulations to conform its rules to the requirements of the Act, including the addition
of designated agency and the codification of an updated CIS.

Until such time that the Commission promulgates regulations implementing the Act, real
estate licensees must utilize the form attached hereto as Appendix A whenever use of the CIS is
required by the Act or the Commission’s regulations.
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Brokerage Services Agreement

The Act requires brokerage firms to enter into a written agreement, called a brokerage
services agreement (“BSA”™), with the buyer or seller, as applicable, in all residential real estate
transactions, and with sellers in commercial real estate transactions. See, P.L. 2024, ¢.32,s.3.b;
s.5.b.;5.11.g. BSAs include, but are not limited to, sale and rental listing agreements; buyer-lessee
agency agreements; and transaction broker, dual agency and designated agency agreements. PL.
2024, ¢.32, s.1. The Act requires brokerage firms to obtain a BSA, signed by appropriate parties,
“before, or as soon as reasonably practical after, the firm commences rendering real estate
brokerage services on behalf of” such parties. P.L. 2024, ¢.32,s.3.b;s.5b. ABSA is not required
when the services provided by a brokerage firm are limited to providing a broker’s price opinion,
comparative market analysis, or a referral by one firm to another if the referring firm provided no
real estate brokerage services in the transaction. P.L. 2024, ¢.32, s. 11.h.

In the BSA, brokerage firms must disclose the type of business relationship it has with the
principal. P.L. 2024, ¢.32,5.2.i(1). The disclosure shall be set forth in a separate paragraph titled
“Agency Disclosure” in the BSA.* [bid. Additionally, the Act requires that the CIS be included as
part of the agreement. P.L. 2024, ¢.32, s.2.h. If the brokerage firm has an agency relationship with
the principal, the agreement must specify whether the agency is exclusive or non-exclusive. P.L.
2024, ¢.32, 5.3b(2)(c); 5.5.b(2)(c). BSAs must also contain the written consent of the principal to
the brokerage firm acting as disclosed dual agent or designated agent, as applicable, in residential
real estate transactions. P.L. 2024, c.32,s.7.a.; s5.8.a(2).

BSAs must specify the term of the agreement and set forth the amount of the brokerage
firm’s compensation as well as how it will be calculated. P.L. 2024, c.32, s.3.b(2)(a), (£); s.
5.b(2)(a), (f). If applicable, the BSA must include the principal’s consent, if any, to the brokerage
firm acting as a disclosed dual agent or designated agent, and the principal’s consent, if any, to
their agent acting as a disclosed dual agent and any terms of consent, including if the compensation
will be shared with another brokerage firm that may have a brokerage relationship with another
party to the transaction. to compensation sharing between brokerage firms, parties sharing the
payment of the compensation and compensation of the brokerage firm by more than one party.
PL. 2024, c.32, 5.3.b(2)(d)-(D); s.5.b(2)(d)-(f). If the principal is a seller, the BSA must include
whether a notice on the property will be circulated in any databases, such as a multiple listing
service.’ P.L. 2024, ¢.32, 5.5.b(2)(g). However, the Commission is eliminating the requirement n
N.J.A.C. 11:5-6.9(k)(1)(iii) for brokerage firms working with sellers to state the amount of
compensation sharing on any databases, such as a multiple listing service, and is working to
promulgate conforming regulations. If the principal is a buyer, the BSA must specifically address
how to proceed in the event that there is no offer, or a lirnited offer by any other party to pay

* The Act provides that this disclosure may also be accomplished in a separate written document
titled ““‘Agency Disclosure” that is signed by the principal. Ibid.

3 Licensees are prohibited from submitting any notice regarding the existence or amount of any
commission sharing authorized by the seller in any service that prohibits the display of such offers.

P.L. 2024, ¢.32, 5.5.5(2)(g); s.9.b(2).
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compensation to the brokerage firm.® P.L. 2024, ¢.32, s.11.g(2). BSAs are required to include a
disclosure expressly stating that broker compensation is fully negotiable and not set by law. P.L.
2024, ¢.32,5.3.b(2)(g); s.5.b(2)(g).

Property Condition Disclosure Statement

The Act requires that a brokerage firm obtain a signed property condition disclosure
statement that is provided for in N.J.S.A 56:8-19.1 (“PCDS”) from the seller in a real estate
transaction. P.L. 2024, ¢.32, s.2.e. In real estate transactions where the seller is not represented or
working with a brokerage firm, the Act states that such a seller shall be required to provide the
PCDS to the buyer before the buyzr becomes obligated under any contract for the purchase of the
property. Ibid. The PCDS is promulgated by the New Jersey Division of Consumer A ffairs and
set forth at N.J.A.C. 13:45A-29.1(d).

Brokerage Firm Compensation

The Act provides that a brokerage firm may be compensated by more than one party for
real estate brokerage services in a real estate transaction regardless of the agency or transaction
broker relationship the brokerage firm has with the parties. PL. 2024, ¢.32, s.11.e. In any real
estate transaction, a brokerage firm’s compensation may be paid by one or more of the following:
the seller; the buyer; a third party; or by sharing the compensation between brokerage firms. P.L.
2024, ¢.32,s.11.a. A brokerage firm may receive compensation based upon a flat fee arrangement,
a percentage of the purchase price, or other method permitted by law, all of which are considered
to be a commission. P.L. 2024, ¢.32,s.11.f.

In order to receive compensation for rendering real estate brokerage services a brokerage
firm must have a written brokerage services agreement with the buyer or the seller, as applicable,
in a residential real estate transaction and a written brokerage services agreement with the seller,
but not with the buyer, in a commercial real estate transaction. P.L. 2024, ¢.32, s.ll.g. As
summarized above, the agreement must specify the terms of compensation and include the
principal’s consent, if applicable, to arrangements involving the sharing of compensation among
brokerage firms or payment by multiple parties. Ibid.

Residential Property Showing Signage

At any residential property showing that is generally open to the public, the Act requires
that real estate licensees post a sign either at the entrance or at a sign-in sheet that shall clearly read
exactly as follows:

ATTENTION PROSPECTIVE PURCHASERS - PLEASE READ THIS SIGN
CAREFULLY. This is to advise you that the agent who is conducting this Open
House REPRESENTS THE SELLER AND IS REQUIRED BY LAW TO

SSpecifically, the BSA must address if the buyer will pay the difference between the compensation
offer of another party and the compensation the buyer has agreed is due to the buyer's agent and,
if not, the buyer’s agreement as to how to proceed in this situation, including, but not limited to,
directing the buyer’s agent not to introduce the buyer to properties where the seller is not offering
compensation or is offering less compensation to the buyer’s agent than the buyer agreed is due to
the buyer’s agent. P.L. 2024, ¢.32,s.11.g(2).
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PROMOTE THE INTERESTS OF THE SELLER. ANY INFORMATION YOU
GIVE THIS AGENT IS NOT CONSIDERED CONFIDENTIAL under New Jersey
law and could be disclosed to the Seller of this property. You, as the Buyer, are
entitled to have someone represent you as a Buyer’s Agent if you are interested 10
this property. The duties of a Buyer’s Agent include helping you evaluate the
property, prepare an offer on the property and negotiate in your best interests. If
you, as the Buyer, are already exclusively represented by a Buyer’s Agent, you are
required to disclose this representation on the sign-in sheet. If you, as the Buyer,
are not already exclusively represented by 2 Buyer’s Agent, please be advised that
the Open House agent is not precluded from being a disclosed dual agent or
designated agent and can enter info any relationship with you as explained in the
Consumer Information Statement.

[P.L. 2024, c.32,s.14.]

New Continuing Education Requirement

The Act amends N.J.S.A. 45:15-16.2€ to require that real estate licensees complete at least
one continuing education course in the topic area of “agency” as a condition for liccnsc rencwal
during each biennial license term. PL. 2024, ¢.32, s.16. The Commission will enforce this
requirement as part of the next upcoming license renewal cycle. Allindividual real estate broker,
broker-salesperson and salesperson licensees will be required to submit proof that at Jeast
oue out of the 12 continuing education credits completed was in the core topic area of
“agency” as a condition for license renewal for the 2025-2027 biennial license term.

The Act may be found here: 3192 R1.PDF (state.nj.us). The Commission intends to
promulgate regulations to implement the provisions of the Act in the near future. Brokerage firms
are again reminded to utilize the form attached hereto as Appendix A whenever use of the CIS is
required by the Act or the Commission’s regulations.

All questions regarding this bulletin may be directed to: realestate@dobi.nj.gov.

s -
08/01/2024

Date Justin Zimmerman
Acting Commissioner

JR REC CIS Bulletin 2024/Bulletins
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NJ Supreme Court Holds That NJ Wage Payment Law is Inapplicable to Real
Estate Salesperson Who Has Independent Contractor Agreement with Broker

Greenbaum, Rowe, Smith & Davis LLP Client Alert
5.21.24

What You Need to Know

The New Jersey Supreme Court ruled that a written
agreement between a real estate broker and a
salesperson, in which the salesperson is defined as an
independent contractor, determines the nature of that
relationship and must be enforced by the courts.

The Court held that a written independent contractor
agreement excludes the salesperson from the New
Jersey Wage Payment Law, which governs
compensation paid to employees but does not apply to
independent contractors.

Following five years of litigation, the Court enforced the
intent of the New Jersey Brokers Act in its ruling,
rejecting the Appellate Division’s 2023 finding in the
matter.

On May 13, 2024, the New Jersey Supreme Court issued
its decision in a class action lawsuit known as James
Kennedy, Il v. Weichert Co., conclusively finding that for
the purpose of determining whether a real estate
salesperson is an independent contractor or an employee
under the New Jersey Wage Payment Law, the ABC Test,
which is set forth in the New Jersey Unemployment
Compensation Law (and which the Court previously held



in another case should be used to determine if a worker s
an employee or independent contractor under the Wage
Payment Law) cannot be applied to a real estate
salesperson who enters into a written contract with the
salesperson’s broker as an independent contractor.

The ABC Test is g three-pronged analysis utilized to
determine if a worker can be considered an independent
contractor. Classification under the ABC test is critical to
employers because they have greater responsibilities to
employees as opposed to independent contractors.

The Supreme Court’s decision, which follows five years of
litigation in this case, preserves the well-established and
long—standing practice of real estate salespersons
contracting with brokers as independent contractors. It
cements that the designation of a reg| estate salesperson
as an employee or independent contractor in the required
written agreement between a broker and a salesperson
determines the nature of the relationship notwithstanding
any other law, rule or regulation to the contrary.

Relying on the plain language of Section 3.2 of the New
Jersey Brokers Act, the Supreme Court rejected the
finding of the New Jersey Appellate Division that the
designation in the written contract between a rea| estate
salesperson and the salesperson’s broker is just one of
several factors to be considered when determining
whether a real estate salesperson is an independent
contractor or an employee. The Supreme Court
recognized the plain and unambiguous language of
Section 3.2 and enforced the statute’s intent by finding that
a written agreement entered into between a real estate
salesperson and the salesperson’s broker that states that
the salesperson is an independent contractor must be
enforced.

The Supreme Court's ruling in this case is significant, as a
loss would have resulted in broad-based changes for New
Jersey’s real estate brokerage industry. Exemption from
the New Jersey Wage Payment Law allows real estate



salespersons who contract as independent contractors to
write-off many of their costs. This includes compensation
and other benefits for staff who assist the salesperson,
costs related to vehicles used for business purposes,
depreciation of equipment, advertising costs, meals and
travel related to brokerage activities, attendance at
association conventions, continuing education expenses,
certain insurance costs, subscriptions and dues, and
licensing fees. Real estate salespersons working as
independent contractors can also retain the benefit of
working for themselves and setting the hours that they are
available, including whether to work on a full-time, part-
time, or occasional basis.

if the Supreme Court had deemed all New Jersey real
estate salespersons to be “employees” for purposes of the
New Jersey Wage Payment Law, real estate brokerages of
all sizes would undoubtedly have laid off many full-time
and part-time salespersons to avoid having to comply with
the New Jersey Wage Payment Law. It would likely have
not been worthwhile for brokerages to put part-time real
ostate salespersons on their payroll and pay their
marketing fees, membership fees, and other costs that a
broker typically pays upfront and then charges back to its
salespersons as provided in the independent contractor
agreements.

The authors of this Alert, Barry S. Goodman and Conor
J. Hennessey, are partners in the firm's Litigation
Department and Real Estate Brokerage Practice Group.
Mr. Goodman successfully argued this case on behalf of
amicus curiae New Jersey Realtors®, with Mr. Goodman
of counsel and on the brief, and Mr. Hennessey on the
brief. Please contact them with questions concerning this
case or to discuss your specific business circumstances.

Barry S. Goodman

Chair, Real Estate Brokerage Practice Group
bgoodman@greenbaumlaw.com
732.476.2560



Conor J. Hennessey
Partner, Real Estate Brokerage Practice Group

chennessey@greenbaumlaw.com
732.476.2482

Attorneys

Barry S. Goodman

Conor J. Hennessey



45:15-3.2. Written agreement; requirement before commencing a..., NJ ST 45:15-3.2

New Jersey Statules Annotated
Title 45. Professions and Occupations (Refs & Annos)
Subtitle 1. Professions and Occupations Regulated by State Boards of Registration and Examination
Chapter 15. Real Estate Brokers and Salesmen (Refs & Annos)
Article 1. Real Estate Brokers and Salesmen (Refs & Annos)

N.J.S.A.45:15-3.2
45:15-3.2. Written agreement; requirement before commencing a business activity; terms; contents

Effective: August 10, 2018
Currentness

a. No broker-salesperson or salesperson shall commence business activity for a broker and no broker shall authorize a broker-
salesperson or salesperson to act on the broker's behalfuntil a written agreement, as provided in this subsection, has been signed
by the broker and broker-salesperson or salesperson. Prior to an individual's commencement of business activity as a broker-
salesperson or salesperson under the authority of a broker, the broker and broker-salesperson or salesperson shall both sign a
written agreement which recites the terms under which the services of the broker-salesperson or salesperson have been retained

by the broker.

b. Notwithstanding any provision of R.S.45:15-1 et seq. or any other law, rule, or regulation to the contrary, a business affiliation
between a broker and a broker-salesperson or salesperson may be that of an employment relationship or the provision of services
by an independent contractor. The nature of the business affiliation shall be defined in the written agreement required pursuant

to subsection a. of this section.

Credits
L.2018,c. 71, § 3. eff. Aug. 10, 2018.

Editors' Notes

ASSEMBLY REGULATED PROFESSIONS COMMITTEE STATEMENT
Senate Bill Ne. 430 (First Reprint)--1..2018, c. 71
DATED: JUNE 11, 2018
The Assembly Regulated Professions Committee reports favorably Senate Bill No. 430 (1R).

This bill eliminates the referral agent license category, which was created pursuant to P.L.2009, ¢.238, and replaces
it by codifying the current business practice of real estate brokers housing real estate salespersons in real estate
referral companies. Under the provisions of the bill, the referral agent license category is replaced by a real estate
salesperson licensed with a real estate referral company that is supervised by a licensed real estate broker whose real
estate brokerage-related activities are limited to referring prospects for the sale, purchase, exchange, leasing or rental
of real estate or an interest therein. The bill defines a real estate referral company as a business entity supervised
by a real estate broker, separate and apart from any other business entity maintained by the real estate broker, for

WESTLAW  © 2022 Thomson Reuters, No claim to original U.S. Government Yorks



45:15-3.2. Written agreement; requirement before Commencing a..., NJ ST 45:15-3.2

the purpose of housing licensed salespersons that strictly engage in the referral of prospects for the sale, purchase,
exchange, leasing or rental of real estate or an interest therein solely on behalf of the supervising real estate broker.
The bill alse expands the definition of rea| estate broker to include any person, firm, or corporation who supervises
a real estate referra| company.

The bill maintains operating limitations, which are currently in place for referral agents, for salespersons licensed
with a real estate referral company, including:

areal estate broker or broker—salesperson; and

(2) salespersons licensed with a real estate referral company will only refer prospects to the real estate broker
Supervising the real estate referral company through which the salesperson is licensed and will not be licensed with
more than one real estate broker or real estate referral company at one time.

The bill provides that the license and renewal applications for a salesperson licensed with a real estate referral
company must include a certification signed by the real estate broker confirming that the salesperson and broker have

a real estate referral company who seeks to change licensure status must include licensure and length of experience
as a referral agent licensed with a real estate referra| company, as applicable.

The bill also predicates the disqualification of real estate licenses jssued to certain individuals upon the basis of g
conviction of any sex offense that would qualify the person for registration under “Megan’s Law,” or an equivalent

or discriminated against by any licensing authority because of any conviction for a crime, unless N.JS.2C:51-2 or
section 7 of P.L.2009, c.53 (C.17:11C-57) is applicable, or unless the conviction relates adversely to the occupation,
trade, vocation, profession, or business for which a license, certificate of authority, or qualification is sought.

The bill revises current law so that continuing education courses would be prohibited from being delivered through
distance learning ora correspondence course. The bil] also establishes two new core continuing education categories
for real estate licensee safety, and financial literacy and planning,

requires a written agresment defining the business affiliation between a broker and a broker-salesperson or salesperson
and the terms under which the services of the broker-salesperson or salesperson have been retained by the broker.
The bill provides that the business affiliation between a broker and a broker-salesperson or salesperson may be that
of an employment relationship or independent contractor relationship.

WESTLAW Cidim 0 original U, S Sovernmeant Warks
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NJ Appellate Division Rules that Municipal Ordinance Restricting Ownership to
Individuals Over 55 Violates Fair Housing Act and NJ Law Against Discrimination

Greenbaum, Rowe, Smith & Davis LLP Client Alert
8.7.24

What You Need to Know

. In a matter of first impression, the New Jersey Appellate
Division recently ruled that a municipal ordinance
restricting ownership in age-restricted communities to
individuals over the age of 55 is invalid on the grounds
that it violates, and is preempted by, the federal Fair
Housing Act and the New Jersey Law Against
Discrimination.

. The Court ruled that the ordinance improperly
discriminates on the basis of familial status and
improperly infringes on the well-established and
constitutionally protected right to own and sell property.

. This is the first decision in the country to directly deal
with the issue of whether age-restricted communities or
municipalities can restrict ownership based upon the
purchaser’s age and shines a bright light on the need
for age-restricted communities and municipalities that
currently have such discriminatory age requirements to
take immediate action to modify their rules or
ordinances to eliminate those requirements.

On July 31, 2024, the New Jersey Appellate Division
issued its ruling in New Jersey REALTORS® v. Township
of Berkeley, upholding a trial court's decision invalidating a



municipal ordinance requiring that the owners of units in
age-restricted communities be 55 years of age or older.
The Court ruled that the ordinance violated and was
preempted by both the federa| Fair Housing Act (FHA) and
the New Jersey Law Against Discrimination (NJLAD). The
Court also held that the requirement was arbitrary,
capricious and unreasonable because jt improperly
infringed on the well-established and constitutionally
protected right to own and sell property.

The dispute in this Case dates back to March 29, 2022,
when the Township of Berkeley enacted Ordinance No.
22-13-0A. The ordinance amended the Township’s land
use provisions to limit property ownership in age-restricted
housing communities to individuals who are 55 and older.
New Jersey REALTORS® filed g complaint against the
Township seeking to have the ordinance declared invalid.

The trial court granted summary judgment in favor of New
Jersey REALTORS®, finding that the ordinance violated
the FHA and the NJLAD by restricting ownership and thus
was preempted and invalid. The trial judge noted the
significant “unintended consequences” of the ordinance,
including preventing elderly owners from transferring title
to their adult children for purposes of estate planning.

The Township appealed the trial court's decision, arguing
that the ordinance was a valid exercise of the
municipality’s police powers and was neijther invalidated
nor preempted by the FHA or the NJLAD. The Appellate
Division rejected the Township’s arguments and upheld the
trial court’s decision.

Both the FHA and the NJLAD include a *housing for older
persons” exemption to discrimination against families that
allows age-restricted communities where 80% of the units
have at least one resident who is 55 or older. There is no
exemption in either law for age-restricted communities to
require that owners be 55 or older.



Relying on the plain language of those statutes — as well
as letters from the New Jersey Department of Community
Affairs (DCA) to the Township and New Jersey
REALTORS® and responses to comments by the DCAto
inquiries made during the rule-making process for
regulations implementing the NJLAD — the Appellate
Division ruled that the Township cannot require, or permit,
discrimination in the ownership of age-restricted housing
by requiring that owners be 55 or older.

The Appellate Division also considered whether the
ordinance was a valid exercise of the Township's police
powers or an arbitrary, capricious and unreasonable act.
The Court noted that although municipal ordinances are
entitled to a presumption of validity, they must be
necessary to address a legitimate public need. The Court
determined that the Township’s ordinance was arbitrary,
capricious and unreasonable because it unreasonably and
irrationally exceeded the public need and unreasonably
infringed upon the well-established and constitutionally
protected right to own and sell property.

The Appellate Division’s decision in this matter is
significant for numerous reasons. First, it protects the
rights of adult children to purchase a home in their own
name in an age-restricted community on behalf of parents
who cannot afford to purchase the home, and then allow
parents who are 55 or older to live there. Next, it similarly
permits parents to transfer title to their home to their adult
children for estate planning reasons. In addition, it allows a
husband or wife who is under 55 whose spouse who was
over 55 passes away, to continue to own their marital
home instead of being forced to sell solely because they
are under 55. Finally, the discriminatory age restriction on
who could purchase a home in an age-restricted
community limited the potential buyers for those homes
and therefore artificially suppressed the value of homes in
those communities, thereby damaging every homeowner
in the community.



This is the first decision in the country to directly deal with
the issue of whether age-restricted communities or
municipalities can restrict ownership based upon the age
of the purchaser. There are numerous age-restricted
communities in New Jersey and around the country that
have a requirement that owners be 55 or older, even
though the law only allows them to require that 80% of the
units be OCcupied by at least one person who is 55 or
older. The decision sends a clear message to age-
restricted communities, as well as to the municipalities
where those communities are located, that they can no
longer impose these discriminatory age restrictions on who
Can own property in those communities. As g result, any
age-restricted communities and municipalities that have
such discriminatory age requirements should immediately
take steps to modify their rules or ordinances to eliminate
this illegal requirement,

The authors of this Alert, Barry S. Goodman and Conor
J. Hennessey, are partners in the firm’s Litigation
Department and Real Estate Brokerage Practice Group.
Mr. Goodman successfully argued this case on behalf of
New Jersey Realtors®, with Mr. Goodman of counsel and
on the brief, and Mr. Hennessey on the brief. Please
contact them with questions concerning this case or to
discuss your specific business circumstances.

Conor J. Hennessey
Partner, Real Estate Brokerage Practice Group
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Discrimination
Under Fair Housing Laws

BY BARRY S. GOODMAN, ESQ.
NEW JERSEY REALTORS® GENERAL COUNSEL

As a New Jersey Realtor®, it i important to stop and

[\ consider your own possible biases and make sure that
you do not discriminate against anyone who is protected
under fair housing laws. For example, can you advertise that
2 landlord does not accept Section 8 tenants? Should you use
credit reports and background checks to screen tenants? Is

it appropriate to show an Orthodox Jewish buyer homes in
what many consider to be an Orthodox Jewish community?

Discrimination, whether intentional or unintentional, comes
in many forms. Let’s talke about who is protected and who is
not protected and what can be done under the New Jersey
Law Against Discrimination (“LAD) and federal Fair
Housing Act (‘FHA).

Law Against Discrimination

What groups are protected under LAD?

In the real estate contcxf, LAD prohibits andlords, sellers
and real estate licensees from discriminating against people
based upon race, creed, color, national origin, ancestry,
marital status, civil union status, domestic partmership status,
familjal status, pregoancy or breastfeeding, sex, gender .
identity or affection,, affectional or sexual orientation,
disahility, ability for service in the Armed Forces of the
United States, pationality or source of lawful income used for

a rental or mortgage payment.

What is a source of lawful income?

As an example, although maty landlords like to rent to
tenants who are receiving Section 8 funds because they
are comfortable that the rent will be paid, some landlords
for some reason do not want to rent to Section 8 tenants.
However, since Section 8 funds are a lawful source of
income, a landlord cannot refuse to rent to 2 tenant solely
because the tenant is receiving Section 8 funds. As a result,
if you are representing a landiord, you canpot state or imply
to a tenant, whether In advertising or otherwise; that the
landiord does not want to Tent to 2 tenant who is receiving
Section 8 funds.
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Fair Housing Act

What groups are protected under the FHA?
The FHA provides that it s unlawful to discriminate the
sale or leasing of dwellings based on race, color, religion,
sex, familial status, national origin or disability.

Are there exceptions to the FHA?

There are. The FELA generally does not apply to single-
family houses that are sold or rented by an owner who does
not own more than three-single family houses, does not
reside in the house and was not the most recent resident
prior to the sale. Howeves, it applies if such an owner

retains a real estate broker.

There also is the “Mrs. Murphy” exception if the owner
lives in the building and there 2r¢ 0O more than four
families living there. In addition, private clubs and religious
organizations typically are exempt, 2 are governmental

mmaximurm occupancy requirements.

Onue final excepton is for housing for older persons, which
is an exception from “farnilial status™ protection and applies
to housing developments for persons who are 55 years of
age or older where 80 percent of the occupied units are
occupied by at least one person who 18 55 or older and for
developments solely occupied by persons 62 years of age or
older.

This only applies to intentional discrimination,
right?

Not really. The United States Supreme Court decided that
the FHA not only can be violated if there 1s intentional
discrimination but also if there is a “disparate impact” on
one of the protected groups-

What does disparate impact mean?

Let me give you an example. If 2 landiord directs you not
to rent to anyone who has been convicted of 2 crime, that
may seem to be af evenhanded approach to avold any



discrimination. However, since African Americans are
jailed at a rate nearly three times the general population,
there would be 2 disproportionate impact on African
Americans if all people who had a criminal recard were
excluded from consideration. Whether or not you use -
crirminal background checks in evaluating a tenant, you
therefore have to be very careful not to rely upon any one
basis when you are deciding who is a viable tenant and

should rely upon as many different criteria as you can.

Could a licensee be charged with
discrimination by showing homes to a family
in a neighborhood where people from a
similar background live?

and the FFHA_ You always should focus on the property
and the physical amenities in the community, such as the
schools, shopping, and proximity to highways and

other transportation, not the people who live in the
community, when recommending homes for a buyer.

What about tenants who want to have an
assistance animal live with them but the
landlord has a strict no pet policy? How is
that handled?

LAD and the FHA require that a landlord allow a tenant
to have an assistance animal regardless of the landlord’s
policy concerning pets. An assistance animal can be a
service animal, which must be trained to provide a service,
like a seeing eye dog, or can be an animal that will do
work, perform tasks, provide assistance and/or therapeutic

Yes. That is known as steering and is prohibited under LAD

emotional support for individuals with disabilities, which
typically are called support animals. An animal that

does not qualify as an assistance animal 1s subject to the
landlord’s policy concerning pets, including 2 no pet policy.
A landlord may not charge a fee or deposit for an agsistance
animal but may charge the tenant for any damages that are
caused by the assistance animal.

Who enforces all of this?

In New Jersey, the New Jersey Division on Civil Rights
enforces it and, on the federal level, the United States
Department of Housing and Urban Development enforces
it. Not only can the penalties they impose be severe but the
New Jersey Real Estate Commission also could sanction you
for violating LAD or the FHA, including taking away your
real estate brokerage license.

What advice can you give to licensees to
adhere to these policies?

The most important suggestion I can give to you is that
you should be very careful what you say and do. Your
words and conduct have an impact on people, many of
whom have suffered discrimination in their lives and may
take your comments or what you do in the wrong way. Of
course, any time a landlord or seller indicates a preference
to deal with a person in any protected group different than
a person in another group, let them know that you are not
permitted to do that. If they persist, immediately get advice
about how to bandle the situation. W
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DON’T FALL IN LOVE WITH LOVE LETTERS

By: Barry S. Goodman, Esq.”

Tt’s a hot market and there are multiple offers on properties. What can your buyer do to
make your buyer’s offer stand out? Should your buyer submit a so-called “love letter” to the
seller with personal information in order to make your buyer’s offer more compelling? The
seller wants as much information as possible before deciding which offer to accept. Should the
seller consider love letters from buyers? What policy should a broker have regarding love
letters?

Love letters have become very common so that a buyer can try to convince a seller to
accept the buyer’s offer based upon personalizing the offer. The buyer may include that the
buyer can picture the buyer’s children playing in the backyard. The buyer might indicate that the
house is perfect because it is so close to a church, synagogue or mosque. The buyer also might
indicate that she and her wife can see themselves relaxing in the family room.

Although love letters seem harmless on the surface, it almost is inevitable that such love
letters will include personal information that will allow the seller to determine if the buyer is in a
class that is protected under the Fair Housing Act (“FHA”) or the New Jersey Law Against
Discrimination (“LAD”). Although the seller may not consciously discriminate against any
potential buyer based upon such information, there always is the possibility that this information
may affect the seller’s decision not to sell the property to a particular buyer. Of course, once the
buyer has invested the emotional energy needed to provide a compelling love letter, the buyer
has a vested interest in that home. If the buyer’s offer is not accepted, the buyer may feel that it
was because the seller was discriminating against the buyer because of the buyer’s protected
status and therefore file a discrimination complaint against the seller. The buyer undoubtedly

will include the broker in the complaint.

Under the FHA, it is unlawful to discriminate in the sale or leasing of dwellings based on
race, color, religion, sex, familiar status, national origin or disability. However, the FHA
generally does not apply to single-family houses that are sold or rented by an owner who does
not own more than three single-family houses, does not reside in the house and was not the most
recent resident prior to the sale. However, the FHA does apply if such an owner retains a real

estate broker.

* Barry S. Goodman, Esq., a partner in the law firm of Greenbaum, Rowe, Smith & Davis LLP,
is General Counsel for the New Jersey REALTORS®. He focuses his practice on real estate
brokerage and other real estate-related matters, as well as business matters, corporate
shareholders and partnership disputes, and municipal practice.
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The LAD protects more groups against discrimination. It prohibits landlords, sellers and
real estate licensees from discriminating against people based upon race, creed, color, national
origin, ancestry, marital status, civil union status, domestic partnership status, familial status,
pregnancy or breastfeeding, sex, gender identity or affection, affectional or sexual orientation,
disability, liability for service in the Armed Forces of the United States, nationality or source of
lawful income used for a rental or mortgage payment. However, the LAD has the same
exception as the FHA for a single-family house that is sold or rented by an owner, except that the
LAD’s exception only is for an owner who does not own more than two single-family houses.

As a result of this potential for discrimination that could arise from love letters, the
National Association of REALTORS® has provided the following best practices to protect you
and your clients from fair housing liability:

1. Educate your clients about the fair housing laws and the pitfalls of buyer love
letters.

2. Inform your clients that you will not deliver buyer love letters and advise others
that no buyer love letters will be accepted as part of the MLS listing.

3. Remind your clients that their decision to accept or reject an offer should be
based on objective criteria only.

4. If your client insists on drafting a buyer love letter, do not help your client draft
or deliver it.

5. Avoid reading any love letters drafted or received by your client.

6. Document all offers received and the seller’s objective reason for accepting an
offer.

It therefore is strongly recommended that brokers develop an officewide policy that they
will not accept buyers’ love letters on behalf of a seller and that they will advise sellers not to
consider love letters. A candid discussion should be held with sellers during the listing
presentation and buyers when you begin working with them so that they know you will not
accept or participate in drafting love letters because of the potential for discrimination that could
result from a love letter.
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

New Jersey Administrative Code
Title 11. Insurance
Chapter 5. Real Estate Commission (Refs & Annos)
Subchapter 6. Conduct of Business

NJA.C. 11:5-64
11:5-6.4 Obligations of licensees to public and to each other

Currentness

(a) All licensees are subject to and shall strictly comply with the laws of agency and the principles goveming
fiduciary relationships. In accepting employment as an agent, the licensee pledges himself to protect and promote,
as he would his own, the interests of the client or principal he has undertaken to represent; this obligation of
absolute fidelity to the client's or principal's interest is primary but does not relieve the licensee from the obligation
of dealing fairly with all parties to the transaction.

(b) Every licensee shall make reasonable effort to ascertain all material information concerning the physical
condition of every property for which he or she accepts an agency or which he or she is retained to market as a
transaction broker, and concerning the financial qualifications of every person for whom he or she subinits an offer
to his or her client or principal. Information about social conditions and psychological impairments as defined in
(d) below is not considered to be information which concerns the physical condition of a property.

1. A reasonable effort to ascertain material information shall include at least:

1. Inquiries to the seller or seller's agent about any physical conditions that may affect the property; and

ii. A visual inspection of the property to determine if there are any readily observable physical conditions affecting
the property.

2. As used in this section, information is “material” if a reasonable person would attach importance to its existence
or non-existence in deciding whether or how to proceed in the transaction, or if the licensee knows or has reason
to know that the recipient of the information regards, or is likely to regard it as important in deciding whether or
how to proceed, although a reasonable person would not so regard it.

(c) Licensees shall disclose all information material to the physical condition of any property which they know or
which a reasonable effort to ascertain such information would have revealed to their client or principal and when
appropriate to any other party to a transaction. Licensees shall also disclose any actual or potential conflicts of
interest that the licensee may reasonably anticipate.

1. With respect to off-site conditions which may materially affect the value of the residential real estate, in all sales
contracts involving newly constructed residential real estate they prepare, licensees shall include a statement as
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

set forth below. By including this statement in a contract of sale prepared by the licensee, the licensee shall be
deemed to have fulfilled his or her disclosure obligations under (¢) above with respect to such off-site conditions.
The statement shall be in print as large as the predominant size print in the document and shall read as follows:

“NOTIFICATION REGARDING OFF-SITE CONDITIONS

Pursuant to the New Residential Construction Off-Site Conditions Disclosure Act, P.L. 1995, ¢.253 (C.46:3C-1
et seq.), sellers of newly constructed residential real estate are required to notify purchasers of the availability of
lists disclosing the existence and location of off-site conditions which may affect the value of the residential real
estate being sold. The lists are to be made available by the municipal clerk of the municipality within which the
residential real estate is located and in other municipalities which are within one-half mile of the residential real
estate. The address(es) and Lelephone number(s) of the municipalities relevant to this project and the appropriate
municipal offices where the lists are made available are listed below. Purchasers are encouraged to exercise all
due diligence in order to obtain any additional or more recent information that they believe may be relevant to
their decision to purchase the residential real estate. Purchasers are also encouraged to undertake an independent
examination of the general area within which the residential real estate is located in order to become familiar with
any and all conditions which may affect the value of the residenlial reai estate.

The purchaser has five (5) business days from the date the contract is executed by the purchaser and the seller to
send notice of cancellation of the contract to the seller. The notice of cancellation shall be sent by certified mail.
The cancellation will be effective upon the notice of cancellation being mailed. If the purchaser does not send
a notice of cancellation to the seller in the time or manner described above, the purchaser will lose the right to
cancel the contract as provided in this notice.

IVIUTUCIPALIEY vevueeeerserererenssenesenetssesssos s bareseesesssshesenssssesssss b s sras s bbb eeses e as s oo ese s e bes s e b s b s ae b s s es b ebeber et b s e rsansraris
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The statement shall either be included in the text of the contract itself or attached to the contract as an Addendum.

2. In all residential real estate sale contracts they prepare except contracts for newly constructed residential real
estate, licensees shall include a statement as set forth below. The statement shall be in print as large as the
predominant size print in the document and shall read as follows:

“NOTICE ON OFF-SITE CONDITIONS

Pursuant to the New Residential Construction Off-site Conditions Disclosure Act, P.L. 1995, ¢.253 the clerks
of municipalities in New Jersey maintain lists of off-site conditions which may affect the value of residential
properties in the vicinity of the off-site condilion. Purchasers may examine the lists and are encouraged (o
independently investigate the area surrounding this property in order to become familiar with any off-site
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

conditions which may affect the value of the property. In cases where a property is located near the border of a
municipality, purchasers may wish to also examine the list maintained by the neighboring municipality.”

The statement shall either be included in the text of the contract itself or attached to the contract as an Addendum.

i. Licensees who possess actual knowledge of an off-site condition which may materially affect the value of
residential real estate other than newly constructed properties shall disclose that information to prospective
purchasers of such residential real estate affected by the condition. That disclosure shall be made prior to the
signing of the contract by a prospective purchaser.

ii. In cases where the licensee did not possess actual knowledge of the presence of an off-site condition which
might materially affect the value of the residential real estate, by virtue of including the foregoing statement in
a contract of sale prepared by him or her, the licensee shall be deemed to have fulfilled his or her disclosure
obligations under (¢) above with respect to such off-site conditions.

3. As used in this subsection, the following words and terms shall have the following meanings:

i. “Newly constructed” means any dwelling unit not previously occupied, excluding dwelling units constructed
solely for lease and units governed by the National Manufactured Housing Construction and Safety Standards Act
of 1974, 42 U.S.C. §§ 5402 et seq.

ii. “Off-site conditions” refers to the following conditions as set forth in the New Residential Construction Off-
Site Conditions Disclosure Act, N.J.S.A. 46:3C-3 (P.L. 1995 c. 253), or as amended:

(1) The latest Department of Environmental Protection listing of sites included on the National Priorities List
pursuant to the “Comprehensive Environmental Response, Compensation and Liability Act of 1980,” 42 U.S.C.
§§ 9601 et seq.;

(2) The latest sites known to and confirmed by the Department of Environmental Protection and included on
the New Jersey master list of known hazardous discharge sites, prepared pursuant to P.L. 1982, c. 202 (N.J.S.A.
58:10-23.15 et seq.);

(3) Overhead electric utility transmission lines conducting 240,000 volts or more;
(4) Electrical transformer substations;
(5) Underground gas transmission lines as defined in 49 C.F.R. 192.3;

(6) Sewer pump stations of a capacity equal to, or in excess of 0.5 million gallons per day and sewer trunk lines
in excess of 15 inches in diameter;
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

(7) Sanitary landfill facilities as defined pursuant to section 3 of P.L. 1970, ¢.39 (N.J.S.A. 13:1E-3);

(8) Public wastewater treatment facilities; and

(9) Alrport safety zones as defined pursuant to section 3 of P.L. 1983, ¢.260 (N.J.S.A. 6:1-82).

iii. “Residential real estate” means a property or structure or both which will serve as a residence for the purchaser.

(d) Information about social conditions or psychological impairments of a propetty is not considered information
which affects the physical condition of a property. Subject to (d)3 below, licensees are not required by (c) above
to disclose such information.

L. As used in this section, the term “social conditions™ includes, but is not limited to, neighborhood conditions
such as barking dogs, boisterous neighbors, and other conditions which do not impact upon or adversely affect
the physical condition of the property.

2. As used in this section, the term “psychological impairments” includes, but is not limited to, a murder or suicide
which occurred on a property, or a property purportedly being haunted.

3. Except as provided below, upon receipt of an inquiry from a prospective purchaser or tenant about whether
a particular property may be affected by a social condition or psychological impairment, licensees shall provide
whatever information they know about the social conditions or psychological impairments that might affect the
property.

i. In accordance with N.J.S.A. 10:5-1 et seq. (the “Law Against Discrimination™), licensees shall make no inquiry
and provide no information on the racial composition of, or the presence of 4 group home in, a neighborhood. In
response to requests for such information, licensees shall inform the persons making the inquiry that they may
conduct their own investigation. This paragraph does not apply to the owner of a multiple dwelling or his agent
to the extent that such inquiries are necessary for compliance with N.J.A.C. 13:10.

ii. [n accordance with N.J.S.A. 2C:7-6 through 11 (*Megan's Law”) and the guidelines promulgated thereunder,
licensees shall make no inquiry about and provide no information on notifications from a county prosecutor issued
pursuant to that law. In response to requests for such information, licensees shall inform the person making the
inquiry that information about registered sex offenders is mainlained by the county prosecutor.

(e) In all contracts and leases on residential real estate they prepare, licensees shall include the following statement
in print as large as the predominant size print in the document:

MEGAN'S LAW STATEMENT—Under New Jersey law, the county prosecutor determines whether and how to
provide notice of the presence of convicted sex offenders in an area.
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

In their professional capacity, real estate licensees are not entitled to notification by the county prosecutor under
Megan's Law and are unable to obtain such information for you. Upon closing the county prosecutor may be
contacted for such further information as may be disclosable to you.

(f) Unless directed not to do so in writing by an owner as provided herein, every licensee shall fully cooperate with
all other New Jersey licensees utilizing cooperation arrangements which shall protect and promote the interests
of the licensee's client or principal. Collusion and discrimination with respect to commission rates and splits are
prohibited as provided in N.J.A.C. 11:5-7.5 and 7.6.

1. The obligation to fully cooperate with all other licensees includes the requirements that listing brokers:

i. Notify any Multiple Listing System to which a listing is to be submitted of having acquired the listing within
48 hours of the effective date of the listing;

ii. Transmit to their principal(s) all written offers on their listings submitted by licensees with other [irms within
24 hours of receipt of the written offer by their firm; and

iii. Place no unreasonable restrictions upon the showing of properties listed with them to prospective purchasers
who are working through cooperating brokers, A requirement that all appointments for showings must be made
through the listing broker's office is not considered an unreasonable restriction upon showings.

2. All requirements imposed by the obligation to fully cooperate shall be complied with on all listings unless the
client or principal, with full knowledge of all relevant facts, expressly relieves the listing broker from one or more
of those requirements in writing. Such a writing shall be signed by the owner and made an attachment to the listing
agreement. Such a writing shall be made available for inspection by other brokers upon request.

3. All written listing agreements prepared by licensees shall include a provision as set forth below, which provision
shall be in print larger than the predominant size print in the agreement. The provision may be included within
the body of the listing agreement or attached to the listing as an addendum to it. Where the provision is made an
addendum to the listing agreement it shall be signed by the owner at the same time that the owner signs the listing
agreement. Prior to securing the owner's signature on the listing agreement, the listing broker shall specify the
complete formula for determining the commission split in the indicated location in the provision.

COMMISSION SPLITS

LISTING BROKERS USUALLY COOPERATE WITH OTHER BROKERAGE FIRMS BY SHARING
INFORMATION ABOUT THEIR LISTINGS AND OFFERING TO PAY PART OF THEIR COMMISSION TO
THE FIRM THAT PRODUCES A BUYER. THIS 1S GENERALLY REFERRED TO AS THE “COMMISSION
SPLIT.”

SOME LISTING BROKERS OFFER TO PAY COMMISSION SPLITS OF A PORTION OF THE GROSS
COMMISSION, USUALLY EXPRESSED AS A PERCENTAGE OF THE SELLING PRICE, LESS A
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

SIGNIFICANT DOLLAR AMOUNT. OTHER LISTING BROKERS OFFER A PORTION OF THE GROSS
COMMISSION LESS ONLY A MINIMAL LISTING FEE OR LESS ZERO.

THE AMOUNT OF COMMISSION SPLIT YOUR BROKER OFFERS CAN AFFECT THE EXTENT TO
WHICH YOUR PROPERTY IS EXPOSED TO PROSPECTIVE BUYERS WORKING WITH LICENSEES
FROM OTHER BROKERAGE FIRMS.

ON THIS LISTING, THE BROKER IS OFFERING A COMMISSION SPLIT OF MINUS
TO POTENTIAL COOPERATING BROKERS.

IF YOU FEEL THAT THIS MAY RESULT TN YOUR PROPERTY RECEIVING LESS THAN MAXIMUM
EXPOSURE TO BUYERS, YOU SHOQULD DISCUSS THOSE CONCERNS WITH THE LISTING
SALESPERSON OR HIS/HER SUPERVISING BROKER.

BY SIGNING THIS LISTING AGREEMENT THE OWNER(S) ACKNOWLEDGE HAVING READ THIS
STATEMENT ON COMMISSION SPLITS.

4. Should the client or principal direct the listing broker not to cooperate at all with all other licensees, evidence
of this intent shall be in writing in the form of a WAIVER OF BROKER COOPERATION as sct forth below and
signed by the client or principal. Copies of this WAIVER OF BROKER COOPERATION and the listing agreement
to which it relates shall be provided to the client or principal and to their authorized representative by the broker.
This waiver shall become a part of the listing agreement at the time it is signed, and shall be made available for
inspection by other brokers upon request. However, no direction or inducement from the client or principal shall
relieve the listing broker of his responsibility of dealing fairly and exercising integrity with all other licensees.

WAIVER OF BROKER COOPERATION

[ UNDERSTAND THAT COOPERATION AMONGST BROKERS PRODUCES WIDER EXPOSURE OF MY
PROPERTY AND MAY RESULT IN IT BEING SOLD OR LEASED SOONER AND AT A HIGHER PRICE
THAN WOULD BE THE CASE WERE MY BROKER NOT TO COOPERATE WITH OTHER BROKERS.
1 FURTHER UNDERSTAND THAT WHEN MY BROKER COOPERATES WITH OTHER BROKERS,
I CAN STILL HAVE THE ARRANGEMENTS FOR THE SHOWING OF THE PROPERTY AND ALL
NEGOTIATIONS WITH ME OR MY ATTORNEY MADE ONLY THROUGH MY LISTING BROKER'S
OFFICE, SHOULD I SO DESIRE.

However, despite my awareness of these factors, I direct that this property is to be marketed only through the
efforts of the listing broker. This listing is not to be published in any multiple listing service. I will only consider
offers on this property which are obtained by, and I will only allow showings of this property to be conducted by the
listing broker or his or her duly authorized representatives. THE LISTING BROKER IS HEREBY DIRECTED
NOT TO COOPERATE WITH ANY OTHER BROKER.

By signing below, the parties hereto confirm that no pressure or undue influence has been exerted upon the owners

as to how this property is to be marketed by the Listing Broker.
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Waiver of Broker Cooperation form,

Dated: OWDEE ittt

owner ..o
EISHDG BIOKEE 1nmessmmssisssnsr e
By: Authorized Licensee or Broker

(@) If any offer on any real property or interest therein is made orally, the licensee shal] advise the offeror that he
Is not obligated to present to the owner or his authorized representative any offer unless the offer is in writing,
Unless a writing containing or confirming the terms of the listing agreement otherwise provides, the licensee shall
transmit every written offer on any real property or interest therein presented to or obtained by the licensee during
the term of the listing to the owner or hig authorized representative within 24 hours of receipt of the written offer by
their firm. For the purposes of this section, the term of a listing shall be deemed to expire either on the termination
date established in the listing agreement, or upon the closing of a pending sale or lease. [f any acceptance of an
offer is given orally, the licensee shall secure the acceptance in writing within 24 hours,

(h) Back-up offers shall be handled as follows:

1. As used in this subsection, the term “back-up offer” shall mean a written and signed offer to purchase or lease
an interest in real estate which is received by a licensee at a time when a previously executed contract or lease
pertaining to the same interest in real estate is pending and in effect, having survived attorney review if it was
subject to such review. Offers obtained while a previously executed contract or lease is still pending attorney
review are not considered back-up offers and must be presented as provided in (g) above.

2. Whenever a licensee transmits a back-up offer to an owner, the licensee shall advise the owner in writing to
consult an attorney before taking any action on the back-up offer, and shall retain a copy of such written notice
as a business record in accordance with N.JA.C. | 1:5-5.4,

3. Whenever a licensee receives a back-up offer, the licensee shall notify the offeror in wriling that the property
to which the offer pertains is the subject of a pending contract of sale or lease and, in the event that the licensee

contract or lease. A copy of such written notice shall be retained by the licensee as » business record in accordance
with NJA.C. 11:5-5.4.

(1) It shall be the duty of a licensee to recommend that legal counsel be obtained whenever the interests of any
party to a transaction seem to require it.
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11:5-6.4 Obligations of licensees to public and to each other, NJ ADC 11:5-6.4

(j) At the time of the taking of any listing of residential property, a licensee shall furnish to the owner a copy of a
summary of the New Jersey Law Against Discrimination N.J.S.A. 10:5-1 et seq. which sumimary shall have been
prepared and furnished by the Attormney General of the State of New Jersey, shall state the provisions of the Law
Against Discrimination, and shall state which properties are covered by this law and which properties are exempt
from this law. Should the owner profess an unwillingness to abide by or an intention to violate this law then the

licensee shall not accept these listings.

(k) No licensee shall deny real estate brokerage services to any person for reasons of race, creed, color, national
origin, ancestry, marital status, civil union status, domestic partnership status, familial status, sex, gender identity
or expression, affectional or sexual orientation, disability, nationality, or source of lawful income used for rental
or mortgage payments, and no licensee shall participate or otherwise be a party to any plan, scheme or agreement
to discriminate against any person on the basis of race, creed, color, national origin, ancestry, marital status,
civil union status, domestic partnership status, familial status, sex, gender identity or expression, affectional or
sexual orientation, disability, nationality, or source of lawful income used for rental or mortgage payments. For
the purposes of this subsection, the term “disability” shall have the same meaning as the definition of “disability”
codified at N.J.S.A. 10:5-5q.

() Licensees may engage in brokerage activity in transactions involving the resale of mobile and manufactured
homes as provided at N.J.S.A. 39:10-19. Licensees who do so shall be familiar with all laws applicable to such
transactions. These laws include N.J.S.A. 39:[-1 ¢t seq., as it applics to the resale of and the transfer of the titles
to such motor vehicle units, N.J.S.A. 46:8C-2 et seq., as it applies to the resale of such units when situated in
Mobile Home Parks, N.J.S.A. 17:16C-1 et seq., as it applies to the financing of purchases of personal property
and New Jersey's Truth in Renting Act, N.J.S. A. 46:8-43 et seq. Licensees who, when involved in transactions
of this type, evidence a lack of familiarity with these laws either through acts of omission or commission shall be
subject to sanctions by the Commission for having engaged in conduct demonstrating incompetency, in violation
of N.J.S.A. 45:15-17(e).

Credits

Amended by R.1975 d.260, effective August 28, 1975; R.1976 d.10, effective January 13, 1976; R.1979 d.461,
effective November 26, 1979; R.1983 d.471, effective November 7, 1983; R.1988 d.69, effective February 16,
1988 (operative March 1, 1988); R.1988 d.412, effective September 6, 1988; R.1993 d.365, effective July 19,
1993; R.1994 d.266, effective June 20, 1994 (operative July 1, 1994); R.1997 d.27, effective January 21, 1997;
R.1997 d.275, effective July 7, 1997; R.1998 d.497, effective October 5, 1998; R.2001 d.237, effective July 16,
2001; R.2004 d.130, effective April 5, 2004; R.2009 d.287, effective September 2 [, 2009. Technical changes made
by 55 N.J.R. 302(a) R.2023, effective February 21, 2023.

CHAPTER EXPIRATION DATE

<Chapter 5, Real Estate Commission, expires on January 24, 2030.>

Current through amendments included in the New Jersey Register, Volume 57, Issue 15, dated August 4, 2025.

Some sections may be more current, see credits for details.

N.JA.C. 11:5-6.4, NJADC 11:5-6.4
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Greenbaum Rowe
Smith & Davis|LLp

COUNSELORS AT LAW

Barry S. Goodman
PARTNER

Woodbridge Office

99 Wood Avenue South

tselin, New Jersey 08830

T: 732.476.2560

F: 732.476.2561
bgnodmﬂan@gree_nbaumlaw.com

Being a lawyer allows me to fulfill my desire to help people
while constantly being challenged to keep up with changing
laws, many of which I have had the good fortune to mold
through cases I have handled and my drafting of legislation
and regulations. I could not be more pleased to be able to
counsel my clients about their business and personal issues
in an attempt to avoid problems and, when necessary,
advocate for them in lmwsuits and before regulatory
agencies. '

Mr. Goodman focuses his practice in commercial litigation, with 2
particular concentration in rzal estate and real estate brokerage issues.
His experience also encompasses municipal law, antitrust suits, and
corporate shareholder and partnership disputes. Throughout his career, a
qumber of Mr. Goodman's cases have resulted in published opinions that
set precedents in New Jersey.

Mr. Goodrnan is approvad by the Stats of New Jersey Department of
Ranking and Insurance Real Estate Commission as a New Jersey Real
Estate Continuing Education Instructor. He lecturas frequently to the real
sstate brokerage community and other industry organizations throughout
the stata, and has written extensively on topics related to resal estate
brokerage law.

HONORS & AWARDS

+ Recipient of the Middlesex County Bar Association Lawyer
Achievement Award (2010)
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i Bar Admissions

| New Jersey, 1978

U.S. District Court, District of

New Jersey, 1978

: U.S. Supreme Court, 1984
i U.S. Court of Appeals, Third

Circuit, 1886

.', Clerkships

l Former law clerk to The
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i Presiding Judge, Naw Jarssy

: Appellate Division {1977-1873)
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Barry 8. Goodman (Cont.)

Recipient of the Rutgers University Alumni Merftorious Service Award {20086)

Listed in The Best Lawyers in America® {a trademark of Woodward/White, Inc.) in the Appellate

Practice, ’Litigation—ReailEstate and Commercial Litigation practice areas {2012 — present)

Selected by Best Lawyers® {a trademark of Woodward/White, Inc.) as 2016 Woodbridge "Lawver of
the Year” in Litigation - Real Estats

Listed in New Jerssy Super Lawyers (a Thompson Reuters business) in the Real Estate practice area
(2011 — present)

Martindale-Hubbell® Peer Raview Rated AV® Preeminent la trademark of Internat Brands, [nc.) (1988 —
present)
Listed in Benchmark L itigation (published by Euromoney Institutional Investor PLC) as a Local

itigaticn Star - New Jersay in the Antitrust and Genearal Commercial practica areas (2013 — present)
g Y p p

Listed in Marquis Who's Who in America {published by Marquis Who's Who LLC) (2001 - present)

Following iaw schoacl graduation, honored with the Eii Jarmel Memorial Prize for pubiic interest
litigation

A description of the standard or methodology on which the accoiades are based can be found HERE. No
aspect of this advertisement has been approved by the Supreme Court of New Jersey.

REPRESENTATIVE MATTERS

3

Conley v. Guerrero (2017), in which the New Jersey Supreme Court held that an attorney who sends a
notice of disapproval of a residential sales contract prepared by a real estate licensee to the broker(s)
during the three-day attorney-review period must send it by email, fax, overnight maij or personal
delivery

Timber Glen Phase lll, LLC v. Township of Hamilton (2015), in which the Appellate Division held that a
municipality does not have the authority under the Licensing Act to impose licenses and licensing fees
for residential apartment units that provide tenancies for 175 days or more

Zaman v. Felton (2014), in which the New Jersey Supreme Court held that, where a real estate .
licensee purchases a house that is in foreclosure with the seller having the right to buy back the
property and continue to live there through a lease, the transaction may create an equitable mortgage
but it is not subject to /n re: Opinion 26 or the Consumer Fraud Act

In re: Opinion 26 (1935), in which the New Jersey Supreme Court held that buyers and sellers of
residential real estate can receive assistancs from real estate and title agents during the clesing
process, as has been the practice in South Jersey, and do not have to retain a lawyer as has typically
been done in North Jersey

RE/MAX v. Wassau (2000), in which the Naw Jersey Supreme Court held that real estate salespeople
are smployees for purpases of workers’ compensation

WOODBRIDGE OFF WOOD AVE! H, ISELIN, NEW U=RSEY 08830, T:732.545.5550 F: 732.5349. 1881
75 LE/INGSTON AVENUE, ROSELAND, NEW JERSEY 07058, T:972.533.1500 F: 973.535.7698
750 THIRD AVENUE, 9TH FLOOR, NEW YORK, NEW YORK 10077, T:212.847 93585
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Barry S. Goodman {Cont.)

§ not adequately represented by counsel and the
of the parties

* Siate v. Arace Brothers (1983), in which Mr. Goodman represented a trade association and certain
individual defendants against allegations by the Attorney General that over the course of 25 years, the
defendants had allocated public contracts among themselves in violation of the Antitrust Act

° New Jerseyv. T.L.0. {1985}, in which the United States Supreme Court rendered 3 landmark decisic'm
circumseribing the scope of searches and seizures in public schools

* The Hospital Center ar Orange v. Cook (1981), in which the Appeliate Division held that a haospital is
barred from suing indigent patient for fees where the hespital failed to advise a patient she was"
eligible to apply for free medical care under a federal program for which the hospital already had
received funding

UNIQUELY NJ

* General Counsel, New Jersey REALTORS®
® Generaj Counsel and past President, United Way of Hunterdon County
» Vice Chairman, Hunterdon Medical Center Board of Trustees

* Board of Trustees, Hunterdon Healtheare Systemn; Member, Executive Committee; Chair, Strategic
Planning Committes; Member, Cammbtas on Trustees; farmer Chair, Quality Committes

= Masmber, New Jersey Stats Bar Association; Real Property Trust and Estate Law Section, Cfvi! Trial Bar
Saction, Antitrust Law Special Committes

= Member, Federél Bar Association of the State of New Jersey

= Member, Middiesex County Bar Association

® Merﬁber, Hunterdon County Bar Association

¢+ Member, New Jersey Institute of Local Government Attorneys

* Former Chair, Interest on Lawyers’ Trust Accounts (IOLTA) Fund of the Bar of New Jersey

¢ Former member, New Jersey Supreme Court Professionaj Responsibility Rules Committee
* Former Trustee, Trial Attorneys of New Jersey

® Past President, Rutgers-Newark Law School Alumni Association

MORE ACTIVITIES & EXPERIENCE

* Member, American Bar Assodciation; Litigation Section, Real Property, Trust and Estate Law Section
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UTH, ISELIN, NEW JERSEY G8834,
iG Al UE, BOSELAND, NEW UERSTY 07058, T: €73.535.1800 F: 373.535.1598
750 THIRD AVENUE, 9TH FLOQR, KEW YORK, NEW YORK 10017, T:Z712.847.3858



Greenbaum Rowe
Smith s Davis|LP

COUNSELORS AT LAW

Barry S. Gopdman {Cont.)

PURLICATIONS & ALERTS

Author, New Jersey Real Estate Brokerage Law
(New Jersey Law Journal Books, 201 1-2017)

Contributor, 2017 Real Estate Update: Trending Issues & Topics of Interest
Greenbaum, Rowe, Smith & Davis LLP Client Alert, March 2017

Author, A Ouestion of Security
New Jersey Realtor®, April 2016

Author, Are You Ready for the New Statewide Sales Contract?
New Jersey REALTOR®, November/Decemnber 201 5

Author, New Jersey REALTORS® Prevails In Case Limiting Municipal Licensing Fees
New Jersey REALTOR®, October 2015

Author, What Do | Have To Disclose About a Property Affected by Superstorm Sandy?
New Jersey REALTOR®, August 2013

Author, Does a Broker's Failure to Have a Written Commission Agreement Doom fts Commission Claim

Under the Statute of Frauds?

New Jersey Lawyer, December 2012

Author, Are You Complying With The Americans With Disabilities Act?
New Jersey REALTOR®, January/February 2012

Author, Clarifying the Muddy Waters Concerning CMA's BPOs and Appraisals
New Jersey REALTOR®, September 2011

Author, What Duty Do You Have To inspect Seasonal Rentals?
New Jersey REALTOR®, June 23, 2011
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Author, Marketing Through Social Media: De You Understand the Risks?
New Jersey REALTOR®, April 2010

Author, Rebates For Buyers: Are They Right For You?
Designated REALTOR® Update, Winter/Spring 2010

Author, Lead Paint Disclosures: Watch Out For The Traps!
New Jersey REALTOR®, May 2003

Author, Manesuvering Through The Atforney-Ravisw Minefiald
The Middlesax Advocats, Novernher 2008

Author, Opinion 26 Revisited
New Jersey REALTOR®, Juty 2008

Author, Does A Vialation Of The Licensing Law Void A Listing Agreement?
New Jersey REALTOR®, November/December 2007

Author, Why Are Seller Disclasure Statements lmportant To You, Buyers And Sellers?
New Jersey REALTOR®, June 2007

Author, Rewara The Sellers’ Bonus
New Jersey REALTOR®, October 2006

Author, Twin Rivers: Why The Appellate Divisicn Got it Wrong
New Jersey Lawyer Magazine, Octaber 2006

Author, Megan's Law: To Disclose Or Not To Disclose?
New Jersey REALTOR®, Septamber 2006

Author, Promotions in New Jarsey: Be Careful What You Cffer!
aw Jerssy REALTOR®, October 2065

Author, Are You In Compliance With Recent Identity Theft Regulations?
New Jersey REALTOR®, Septamber 2005

Author, What To Do f The Listing Broker Offers A Minimal Commission
New Jersey REALTOR®, May 2005

Author, Are Seller Disclosure Statements Right For You?
New Jersey REALTOR®, August 2004 '

Co-Aurthor, Twin Rivers Was a 'Fundamental Test Case' For Applying Constitutional Limits to a Homeowner
Association. And the Association Won.
Common Ground, July/August 2004

F1T732.345,1881
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Barry S. Goodman {Cont.)

on Apply To the Governance of Homeowners Associations?

Authar, Does the State Constifuti
Community Trends, July 23, 2004

Author, NJAR Wins Lawsuit Voiding DEP Regulation
New Jersey REALTOR®, May 2004

Author, Court Decisions on Attorney Review Will Affect Your Practice
New Jersey REALTOR®, October 2003

Author, Maneuvering Through the Attorney Review Minefield
New Jersey REALTOR®, August 2001

Author, What Rights Do Real Estate Brokers Have To Assert A Lien To Protect Their Commissions?

New Jersey REALTOR®, August 2000
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Conor J. Hennessey
PARTNER

99 Wood Avenue South

Iselin, New Jersey 08830

T: 732.476.2482

F: 732.476.2483
chennessey@greenbaumlaw:com

The most important aspect of my job is to guide clients
through the stressful and often confusing litigation process.
At the start of every case, I work closely with the client to
determine a reasonable outcome that will work for them,
and to then set a course to achieve that goal.

Mr. Hennessey concentrates his practice in commercial litigation
involving real estate transactions, real estate brokerage law, business
disputes, commercial contract actions, consumer fraud act claims, and
professional malpractice cases. His practice also encompasses high
stakes personal injury cases involving premises liability and medical

malpractice.

In the specialized area of real estate brokerage law, Mr. Hennessey has
significant experience including the litigation and mediation of business
disputes on behalf of brokerages and claims brought against real estate
licensees. He represents brokers and salespersons before the New Jersey
Real Estate Commission and local real estate boards and provides
guidance to clients on general brokerage issues. He has been involved in
matters brought before the New Jersey Supreme Court, the New Jersey
Appellate Division, and the Office of Administrative Law with broad-
based impacts on New Jersey's real estate brokerage industry.

Results may vary depending on your particular facts and legal

circumstances.
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Conor J. Hennessey (Cont.)

REPRESENTATIVE MATTERS
Results may vary depending on your particular facts and legal circumstances.

Sullivan Grantor Retained Income Tr. v. Max Spann Real Estate & Auction Co. (2022), a published
decision in which the New Jersey Supreme Court found that the attorney review requirement
applicable to broker-prepared contracts for the sale of real property does not apply to "without

reserve” auctions
» Kennedy v Weichert Co. (2023), a published decision in which the New Jersey Appellate Division
found that the ABC Test is inapplicable to fully commissioned real estate iicensees for purposes of the

New Jersey Wage Payment Act
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MORE ACTIVITIES & EXPERIENCE
» Whila attanding law school, Mr, Hennessey was an Associate Editor of the Rutgers Business Law
Review

» Asa legal intern during law school, Mr. Hennessey gained experience in the areas of local
government law, commercial law, real estate law and personal injury litigation

PRESENTATIONS & SPEAKING ENGAGEMENTS

Presenter, NAR Settlement & the New Real Estate Consumer Protection Act
Sponsor: New Jersey Institute for Continuing Legal Education, September 23, 2024

Presenter, Real Estate Broker Commission Settlement
Sponsor: Mercer County Bar Association, June 27,2024
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-ConorJ. Hennessey (Cont.)

Presenter, Presentation on the NAR Settlement Agreement
Sponsor: North Central Jersey Association of Realtors® Brokers Meeting, May 14, 2024

Panelist, 2024 Real Estate Conference
Sponsor: New Jersey Institute for Continuing Legal Education, April 18, 2024

Panelist, 2023 Community Association Law Summit
Sponsor: New Jersey Institute for Continuing Legal Education, November 15, 2023

Panelist, 2023 Real Estate Conference
Sponsor: New Jersey Institute for Continuing Legal Education, April 19, 2023

PUBLICATIONS & ALERTS

Co-Author, NJ Appellate Division Rules that Municipal Ordinance Restricting Ownership to Individuals
Over 55 Violates Fair Housing Act and NJ Law Against Discrimination
Greenbaum, Rowe, Smith & Davis LLP Client Alert, August 7, 2024

Co-Author, NJ Supreme Court Holds That NJ Wage Payment Law is Inapplicable to Real Estate
Salesperson Who Has Independent Contractor Agreement with Broker
Greenbaum, Rowe, Smith & Davis LLP Client Alert, May 21, 2024

NEWS
Greenbaum, Rowe, Smith & Davis Promotes Six Attorneys to Partnership and Two Associates to Counsel
January 8, 2024

Greenbaum Litigators Prevail in Consequential Ruling Involving Force Majeure and Doctrines of
Impossibility and Impracticability in Commercial Lease Agreements
October 19, 2020
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Protect Your Right to an

Equitable Lien

BY BARRY 5. GOODMANMN, ESQ.

dispute has arisen about the seller paying your
commission for securing the buyer. Have you taken the
steps necessary to ensure that your right to an equitable lien

will be fully enforceable?

Cases Interpreting A Broker's Right to an
Equitable Lien '

Equitable liens for brokers were created by the courtin 1987
because the transaction never would have closed but for the
offorts of the broker. An equitable lien, which does not get
recorded, attaches to the property from the date the sales
contract is signed and then, af closing, to the closing funds.
In deciding whether or not to create an equitable Len, courts
look at such factors as if there is any contractual provision
in the listing agreement, sales contract or lease providing for
such a lien, the custom and practice of the indusay, and the

conduct of the parfies.

Coourts have refined the parameters of an equitable lien over
the years. For example, the New Jersey Supreme Gourt held
that a broker was not entitled to an equitable hen on rents
received by the buyer of property that had tenants procured
by the broker where the comumission agreement did not
provide for a lien and the buyer did not assume responsibility
to pay the commissions in the sales contract. In addidon, the
broker did not provide any evidence that it was the custom
and practice regarding commercial leases for a broker to have

any right to encumber rent payments after the closing,

Another court held that an equitable lien is valid agamst
judgment creditors who record 2 lien after the equitable

lien becomes effective. Elowever, a broker’s equitable lien 1s
not superior to liens that were recorded before the date the
equitable lien became effectuve. Another decision provided
that a bona fide buyer takes title free of any equitable len.

A federal court also noted that a broker’s equitable lien does
not attach to the funds that the buyer will use to purchase the

property.

Finally, 2 court recently held thata broker was not enatled to

an equitable lien on funds at the closing where the funds had

20 | NEWIERSEYREALTOR® | SEPTEMBER/OCTOBER 202

been released to 2 lender pursuant to a recorded mortgage.
The court indicated that there was nothing m the Listing
agrecment that the proceeds at the closing would be security
for payment of the commuission and that the lender was not
unjustly enriched by having been paid at the closing.

Conclusion

As a result, in order to protect the right to an equitable lien, 2
broker should include in the listing agreement that the broker
has a right to an equitable lien for the commission. Wording

along the following lines is suggested:

Owner agrees that Broker will have an equitable lien
for Broker’s commission on the property beginning
when a sales contract is signed and then on the
proceeds at the closing If the property is leased,
then Broker will have an equitable lien on rental
payments for any commissions due to Broker and,

if the property is then sold, on the proceeds at the
closing for any commissions then due. If Owner
sells the property, Owner will include in the sales
contract that buyer will assure all obligations under
this Agresment, it bemng agreed that this Agreement

will be binding on Owrer’s successors and assigns.

Finally, where there is a possible dispute about the broker
being paid its commission at the closing, it is recommended
thar the broker confirm in writing to the parties and whoever
is closing title that the broker has an equitable lien on the
proceeds and expects to be paid at the closing o, at the

very least, that the commission will be held in escrow. If the
commission is released to another party, whoever released the

funds may be liable to pay the commission. &

Barry 8. Goodman, Esq., a parinér in the law firm of Greenbaum,
Rou)e) Smith & Davis LLP is General Gounsel for the New Fersey
REALTORS®. He focuses his practice on real estate brokerage and
other real estate-related matiers, as well as business matters, corporate

shareholders and partnership disputes, and municipal pracice.



ou have just listed a house for salz or lease that
has 2 security camera or other video or audio

taping egquipment, often called "nanny cams.”
What responsibility do you have to disclose the
existence of the security camera system o potential
buyers or tenants who lease the house? Can the seller
record conversations between buyers and their agents
when they walk through the house? Can the landlord
have the security camera system working after the
tenant has taken occupancy? Do the buyers and
tenants have any right to an expectation of privacy not

to be recorded?

20O ; NEWJERSEY REALTOR® 1 AUBUST 2018

It is extremely important for you and the property
owner to know what can and cannot be done when
there are security camera systems in the house. In
deciding what to do, itis important to distinguish
between potential buyers wno are walking through the

house and tenants who have moved in.

Dotamtial Buyers Walkin Through The

[
(i1=}

House
A seller who has a security camera system in the
house likely would want to keep it on when potential

buyers and buyer's agents are walking through.



However, the security system may very well record

conversations between a buyer and the buyer's agent

aboulaninlereslin purchasing the house, including

possibly how much the buyer would be willing to pay.
The question therefore arises whether or not the

security System has to be disclosed te the buyer and

The New Jersey Real Estate Commission informally
has taken the position that the listing agent does not
have a duty to disclose there is a security camera
systemn in place. However, if the listing agent is asked
about a security systemn, they must, of course, provide

an honest response.

In addition, if the listing agent becomes a disclosed
duai agent, the listing agent in alt likeiihood has a
fiduciary duty to the buyer to disclose there is a
security camera system that would be videotaping
and/or recording conversations. As a result, i€

there is any possibility the lis ing agent will become

a disclosed dual ageni, the ;fs.‘ting agent should
discuss with the sellar when the listing agent obtains
informed consant to disclosed dual agency that the
security system will have o be disclosed. In fact, itis
recommended they discuss simply disclosing the usa
of the security camera system to all buyers as part

of a marketing strategy since a sacy rity system likely

would increase the value of the house.

Although the same rules would apply to potential
tenants who are walking through a property, once

a tenant moves into the property, there are vastly
different privacy expectations that the tenant
understandably would have. Use by the landlord of 2
security camera system inside, and DOssibly outside,

the house after the tenant has moved in likely wouild

violate the tenant’s privacy rights and subject the

iandlord to civil damages and possibly even criminal

charges

As aresult, if there are security cameras on the
property, they should be disabled and not used during
the term of the tenancy, unless only the tenant has the
use of the security system. In light of the potentially
serious implications of improperly using a security
camera during the tenancy, New Jersey Realtors®

has added the following provision to its lease,

SECURITY CAMERAS:
U Applicable O Not Applica
If there are any security cameras on the Property,
including but not limited to what often are
called "nanny cams” or other video or audio
taping equipment, the Landlord represents
fhat the security cameras will be disabled and
not functioning during the Term of this Lease
unless only the Tenant has the use of the sec Uity
system and neither the Landlord nor any other
party has access to or the use of it. The Landlord
acknowiedges that any use or access to the
security system by the Landlord or any other party
during the tenancy may constitute an invasion of
privacy of the Tenant and subject the Landlord to

civil damages and criminal charges,

What o Fea amamoer
Although there typically does not appear to be a duty

—t

to disclose to buyers and buyer's agents that there

is a security camera system in the house, it probably

would be in your best intarest and In the best interest

tne property is being rented, care should be taken ©o

ensure the security camera system is not improperly

used by the landlord during the term of the tenancy. &2

Barry 5. Goodman, £5., 5 partner in e law
Tirm of Greenbaum, Rowe, Smith & Davis, L P
facuses his practics on reat sstate broke; 352
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Counsal for Naw jersey Reairors™,
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Clarifying the Muddy Waters
MAs, BPOs and Appraisals

By: Barry S. Goodman, Esq.
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Although you have prepared Comparative Market Analyses (CMAs) for buyers and
sellers, lenders may have recently asked you to prepare Broker Price Opinions (BPOs)
or evell appraisals, Can you, as a real estate licensee, prepare BPOs or appraisals?
What is the difference between CMAs, BPOs and appraisals? How does the NATIONAL
ASSOCIATION OF REALTORS® (NAR) Code of Ethics affect your ability to prepare
CMas, BPOs or appraisals for other parties?

Although CMAs, BPOs and appraisals can be useful tools for buyers, sellers and
lenders, you rmust understand what rights you have to prepare thern in New Jersey.
This article therefore will provide you with some background and guidelines for
clarifying the muddy waters in which you must operate if you want to provide

Regulations Governing CMAs

The New Jersey Real Estate Cornmission (NJREC) specifically allows real estate
) _ _oe—iiGEESER __provide CMAs!, Although the NJREC does not define a CMA, one definition
e e CMAs “are used to help establish a realistic price range for homes. & ChﬁA

3o M ot by Al

e to ===

usually includes a review of comparable properties in the immediate area currently

on the market or that have recently sold®”

After clearly stating that a CMA is not an appraisal, the NJREC's reguiations require
that every CMA must provide a disclaimer as follows:
Any written comparative market study or analysis (CMA) provided by a licensee
tg a consurner shall include a staternent indicating that the CMA is not an appraisal
and should not be considered the zquivalent of an appraisal, The said statemnent
shall appear in print as large as the predominant size print in any writing reporting

the results of the CMAS,

Thus, there can be no questiont that real estate licensees in New Jersey are
permitted to prepare CMAs for consurners as long as the licensee includes the

required statement in the CMA,

Preparation of BPOs
Although neither the NJREC's regulations nor any other regulations or statutes in
New Jersey specifically use the term “BPQs,” federal law does. Under the Dodd-Frank
Wall Street Reform and Consumer Protection Act, BPO is defined as: ’

an estimate prepared by a real estate broker, agent, or sales person that details the

orobable selling price of a particular piece of real estate property and provides a



varying level of detail about the property’s condition,
market, and neighborhood, and information on
cornparable sales, but does not include an automated
valuation model, as defined in Sec ion 1125(c)?

Dodd-Frank allows lenders to consider BPOs prepared by
real estate licensees hut prohibits lenders from using BPOs
3 determine the value of a piece of
property for the purpase of lnan origination for a residential
by the property if the purchase is 2
consumer’s principal dwelling.® Thus, Dodd-Frank makes it
clear that, under federal law, lenders can use BPCs prepared

; voal ac Uirnmos o5 T P o S PRSI, s <
b}l 135.} estate iicensees under certain circumstances.

It should be noted that, although BPOs historically wers
prepared for lenders, while Civids historically were prepared
for buyers and sellers, that distinction recently has become
blurred. The reality is that CMAs nationally are increasingly
being refzrred to as BPQs.

Limitations on the Preparation of Appraisals

Under the New Jersey Rea) Estate Apprafsers Act, appraisalst
fypically only can be prepared by licensed or certified
appraisers. More specifically, the Appraisers Act profibits
any person who is not certified from referring to any
appraisal or other valuation that he or she performs on real
estate as a “certified appraisal” and, similarty, if the person
is not licensed as an appraiser, from describing such an
appraisal or other vajuation as a “licensad appraisal’,”

However, the Appraisers Act specifically nrovides that it
shail not “be construed to preclude 2 person not licensed or
certified pursuant to this act from giving or offering to give,

o
for a fee or otherwise, counsel and advice on pricing, listing,

elling and use of real property, directly to a property owaer

%]

or prospective purchaser if the intended use of the courisel
or advice is solely for the individial knowledge of or use by
the property owner or prospective purchaser®” Thus, not onty
can such advice be provided by real estats licensees but it can

£¢\

be used by the property owner or prospective purchaser for

whatever purpose he or she deems appropriate.

Significantly, the Appraisers Act permits lenders to use
“appraisals” that have not been prepared by certified or
licensed appraisers under certain circumstances:

4 State or federally chartered bank, savings bank or

savings and loan association may o

btain and use

in any circumstance where the underlying transaction
is a federally related transaction for which federal law
and regulation do not require that a cerfified or licensed

appraiser be used?,

Since appraisals can be considered by lenders under;s;uch
circumnstances, it certainly would appear that CMAs and BPQOs
prepared by real estate licensees also can be considered by
those lenders as long as no federal law or regulation requires
that a certified or licensed appraiser be used. As noted above,
one exarnple of such a requirement would be under the
Dodd-Frank Law, which does not permift BPOs to be used as
the primary basis for 2 lender malding certain loans. Indeed,
rea] estate licenszes may very well be befter off not preparing
any “appraisals,” 25 opposed to CMAs or BPOs, for a lender in
order to avoid violating any federal or other faws of which

they ars unaware,

NAR's Cede of Ethics

Article 11 of NAR's Code of Ethics prohibits REALTORS®
from undertaking “to provide specialized professional
services concerning a fype of property or service that is
oulside (heir field of competence unless they engage the
assistance of one who is competent on such types of
property or service, or unless the facts are fully disclosed
to the client.” Standard of Practice 11-1 then explains that

price to third parties provided certain information is

included as follows:
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When REALTORS® prepare opinions of real property value
ot price, other than in pursuit of a tisting or to assist a
potential purchaser in formulating a purchase offer, such
opinions shakl include the following unless the party
requesting the opimion requires a specific type of report

or different dafa set:

1) identification of the subject property
2) date prepared
3) defined value or price
4) limiting conditions, including statements of
purpose(s) and intended user(s)
5) any present of conternplated interest, including
the possibility of representing the seller/landlord
or buyers/tenants
G) basis for the opinion, including applicable market data
7) if the opinion is not an appraisal, & staternent to that effect.

Thus, subject to applicable Jaws, REALTORS® are permitted
to provide such opinions ar value of price as Jong as they
have the necessary competence, which coud include but

is not necessary limited to: knowledge of the market place
where the property is located, experience with the property
type that is belng evaluated, and adequate access to necessary
inforrmation conceming comparable prices of yalues, As a
result, NAR now has a “Broker Price Opinion Resource
(BPOR)" certification for REALTORS® who prepare BPOs.

Practical Tips

Although the NJREC' regulations only refer to CiAs
and not to BPOs, it is strongly recommended that, if 2
real estate licensee prepares a RPO, the licensee should
include the CMA staternent required by the NJREC
advising that the BPO is not an appraisal and should not
be considered the equivalent of an appraisal. If the BFO
is being prepared for a lender online, sich language can
be placed in the comment section of the BPO before it is

sent to the lender

[n addition, under the Real Estate Licensing Act, all
payments for real estate related services provided by
salespersons must be rmade to the broker. As a result,
salespersons are not _oarmitted to receive any payment
directly for providing BPOs, CMAs or appraisals.

Finally, an issue has arisen whether or not a real estafe
lcensee should provide appraisers with BPOs, CMas or
comparable sales or prices that the licensee has prepared.
Real estate licensees have 2 fiduciary duty to their dientg

12 = r\IE\‘\/]ERSEYREALTOR“ - SEPTEMBER 2011 - www.njar,.cam

to provide such analyses or opinions to an appraiser
whenever it is deemed to be in the best interest of thelr
clients. Certainly, this could include where there is 2 “fly
by" appraisal by an appraiser who is not familiar with the
area, resuliing inan appraisal that does not reflect the
true value of the property; Although it is then up to the
appraiser whether or not to use this additional informalion,
a thorough appraiser would most lkely want to have as
much relevant information available in order to ensure

that the appraisal is as accurate as possible.

Conclusion

Real estafe licensees therelore are allowed under
certain circumstances to prepare CMAs, BPOs and even
appraisals. However, caution should be exercised not to
provide such price or value ppinions in circumstances
that are not permitted under state law, federal law and
NAR's Code of Ethics, B

Barry S. Goodman, Esq, 2 parinar in the law firm of
Greenbaum, Rowe, Smith, & Davis 11P focuses fhis
practice on real estate brokerage and ather
yeal estate-related matters, a welf s
antitrust sufts and corporate shareholders’
and parinership disputes. He is the General
Counsel for the New Jersey Association of
REALTORSS.

Rarry S. Goodman, Esg.

' See NJAC 115-6,1{m)3.

* HAR's Instruclor and Student Manual entitled “BFCs: The Agent's Role in the
Evaluation Prozsss,” a\ p. 109, quoling htpp:/fmvw.mriﬂusa.wm/glnssnryhtm.
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CRLR, 4173 2l 81126(b),

SHR 4173 &t §11260a)

¢ The NJREC defines “appraisal” s used in its regulations as having “its technical
meaning as a study and analysis by an appraiser mthorized by taw to perform
appraizsts of New Jersey real estale la sscartnin fair markel value by ustng & process
i which all factors that would fix price in the marked place must be consitersd”
NJAC. 11:5-8.1(m)3. In addition, “appraizal” is defined in the Rzal Eitats Appraisers
Act a6 meaning “an unhiased analysis, opinion oF conclusion relating to the mature,
quality, vahue or utility of specified interest in, of aspects gf, real estate. An appréisal
may be classifizd by subject matler inta either » valuation o an analysis. A valuation’
means an sstimate of the value of real astate or real property and an “znalysis’ means
= study of real estatz or veal property othar than 2 vaheation” NAS.A. 45:14F-2.

TNULS.A, 43 14R-21a, b,

s NJ.S.A, 45:14F-21c.

A NJSA 45145211
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\ Feafured EDITORIAL

WHAT RIGHTS DO REAL ESTATE BROKERS HAVE T0
ROTECT THEIR COMMISSIONS?

closing is fast approaching and

the sellers bave just indicated that
they do not believe you have earned a
commission. As a result, even though
you have an executed listing
agreement, the sellers have instructed
che title agent oOr altomey who will
handle the closing not to pay your
commission or place any MODEY in
escow  with regard 0 your
commission, What rights do you, &s a
licensed real esmar= broker have @
olace a lien on the closing proceeds 50
that your comrission will be paid o,
at the very least, put in €sCrowW il
the dispute has been resolved?
General Background
Concerning Liens
The general rule in most St2ESS
including New Jemey, is that a lisdng
agreement between the broker and
seller is for personal services and does
ot “run with the land o mors
appropriately, with title to the land.™
In fact, Lrokers in New Jemsey and
virrually all other states have no
statutory right to file a lien to ensure
that their comumission is paid’
Courts in New Jersey therefors have
focused on whether or oot brokers
heve am equitable lien on the property
or the proceeds from the sale of the
property to protect their commissions.
An eguirable lien s 2 fght of a
special nature I 2 fund (or property)
and  consticutes a charge  Of
encumbrance upon the fund” or
property? The New Jersey Supreme
Court has explained that generally,
“(the) theory of equirable liens has s
ultimare foundarion...in  contracts,
express or implied, which either

ASSERT A LIEN TO P

et o B m e oy % TS W= Py N s e S

deal with or in some mannet relate
to_specific property, such as a tract
of land..™

In determining whether or not a broket
has the right to assert an equirable lien,
the overriding issue is whether or not
the perties intended for the broker to
have such a len. In rendering
their decision, Courts will look at such
factoss as whether of not there is @y
contractuzl provision M the lsting
agrecment, sales comtract Of lease
providing ot such a lien, the
custom and practice of the indusay,
the conduct of the parties
{including correspondence betwesn
the parties), ete. ;
Equitable Lens On The
property and Sales Proceeds
The key case in New jewsey dezling
with a brokers right t© 20 equitable
lien to protect its commission is Cohen
<. Bstzte of Sheridan’ In Cohen, lzns
on the properiy excesded the purchase
price. The buyes therefore filed suit
seeking a declaration by the Cowt that
the commissions due the listing and
selling brokers were not 2 lien on the
propezty that had o be sarishied so that
the buyers could receive clear tide
The Court rejected the buyers’ positicn
and held thar the brokes had an
equitzble lien on the property unti
closing and on the funds due to the
seller at closing, stating that the broker
i enritled to the protection of an
equitable lien on the property of the
seller until closing (to protect azainst
any unscrupulos activiey on the part
of the seller) and, ar closing, to zn
equitable lien on the fund dus [0
Che Sellef.s

by Bary S. Goodman, Esq.

Equifable Liens Regarding
Leases

Subsequent to Cohen, the New Jersey
Supreme Court Was faced with
whether or not a broker had the tight
to assert an equitable lien on rent
paymeats due under commercial leases
for & shopping center. The cast, VRG
Corp. v GKIN Realty Corp.,’ mvolved
2 commission agreement that provided
f5r the broker, VRG, to be peid is
commission i an amount “equal 1o six
(6%} percent of each monrhly gross
Lase rentzl payment undst the irial
cerm of such lease.” When the
shopping center was sold, the seller
filed for bankruptcy and the mnew
owner, OKN, refused to pay 29y
further commissions to VRG.

The Court examined several factors to
determine whether or not the parties
inrended for the broker o have an
squitable lien on the rent peyments.
For example, the Court found that the
commission agreement did not provide
for such a lien bur only provided that
the broker would be paid at the e of
six (6%) percent of the rentzl
payments. In addition, the broker had
demanded thar the remainder of its
commission be paid ar the closing,
which undermined its claim that it
believed that it had an equiteble lien
on the rent payments. Furthermore,
e sales contract did not provide for
GKN to assume responsibility .for
payment of the commissions. Finally,
there was Do evidence that it was
Customary practice regarding
eommercial leases for the broker to
have a tight tO© encumber tent

comtinued on pagz 8
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creditors.! Another Court held that a
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10 Bridg: v. Midtzmre Nazrional Bank,
B E3d 195 (3d Cz 1994).
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that a broker’s equitable lien does not os wall -os arfifrust sujss @nd -5 (DN, 19943, No repmt o fjemey

stiach to the funds ther the buyer corpgrais Sn_“_ngfd‘a_, Iﬁ.,:f e ceses have dealt with a brokers Tight m

ultimately will use to purchase pgmej::"!&j ‘dispuigs,” e asert zn equimble lien where the broker
. HA : ) i is 2 buyer broker

the home ®

Conclusion

Thus, absent a showing that che
parties intended otherswise, real estare
brokess in sales rensacHons have an
equitable li=n on the Drc}oarty putail
cdlosing and on the proceeds to be paid
w the sellers ar the closing. Similarly,
brokers may have an equitable lien on
rent proceeds if the heoker can
demonstrate that the pardes intended.
that there should be such a lien.

As 2 result, where an atrormey or dile
agent who is closing the tde fails o

1

pay the broker's commission from the
clostng proceeds (or put the money in
escrow if thare is a dispute), the peson
hapdling the closing {and his/her
company or frm) may be lizble for the
commission, especially where the
broker has provided sritten notice of
u‘sr;gﬂrlt-“oqnamﬂzble lien on those
orocesds, it therefore &5 in the best
inrerest of the pemon handlng the
closing to place any amownt o dispute
comcerning the commissinn in sscrow
Da:ﬁmg resclution of the dispute.

b

)

It therefore is recommended that
listng agreements provids in clear and
umembiguous terms that the brokar hizs
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COUNSELORS AT LAW

ARE YOUIN COMPLIANCE WITH RECENT IDENTITY THEFT REGULATIONS?

By Barry S. Goodman, Esq.
This article appeared in the August 2005 1SSU2 of New Jersey REALTOR® magazine.

Have you ever taken a social security number o2 2 sales contract to pregualify a buyer or as part of 2 lease application?
Fiow about driver's license sumbers? Credit or debit card information? Bank account oumbers? Under recently enacted
federal and State laws, sach snformation mow is regulated for a7l businesses, including real estate brokers. As a result, if
you ever tzke such personal.mformatiam you must be aware of your legal abligations for the proper disposal of the
information and what you have to do if there ever is an unawthorized access to the information. You also will have 10
carefully safeguard the use of Social Security Numbers ("5SNs"). -

Background

A5 we all know, identity theftis becoming a major problem. Vietims can have their good names and credit ruined and

spend years trying 0 repair the damage that was done to their credit histories.

Ag a rasult, on the federal level, the Fair and Ascurate Credit Transactions Act of 2003 ("FACTA") was passed
empowering the Federal Trade Commission ('F TC") to promulgate rules concerning the proper disposal of personal
fnanecizl information. As a restilt, the FIC has created the "Disposal Rule,” which becarne effective on Juzne 1, 2005-

Similarly, the New Jersey Legislature now has passed the Identity Theft Prevention Act, which will become effective
January 1, 2006.> This Act not onty deals with the disposal of personal Fnancial information but also 1mposes notice
requirements ifthere isa breach of security and sets forth specific resirictions on the use of SSNs.?

Disposal of Consumer Credit Information

Under the federal Disposal Rule, any person or entity, which would inctude a real estats broker, who mainfains or
possesses information +aken from consumer reports for 2 business purpose must properly dispose of sneh information. A
broker therefors cannot simply throw docurments, disks or other material containing personal credit information into the

garbage.

The FTC, while acknowledging #hat there is no such thing as "perfect destruction,” has required that businesses mustizke
vreasonable measures” when disposing of consumer informztion. Examples that the FTC hes provided of proper disposal
include (1) burning, pulverizing 0T shredding papers; (2) deleting oF erasing electronic media; and (3) using docurnent

disposal compamnies.

New Jersey's Identity Theft Prevention Act follows the federal Dispesal Rule put adds some wrinkles. The Act defines
acceptable means of destruction as inciuding "shredding, grasing ot otherwise modifying the personal information
those records to make it unreadable, indecipherable or nonreco able throngh generally avzilable means,” which
essentizlly follows the federal requirements. However, New Jersey has expanded the definition of what consumer
information must be properly destroyed once the record no longer is needed. Such personal consumer information
includes any records that confain an individnal's first name (or frst inidal) and last name limked with any one or IDOTE of

the following:
1 zocial security number;

5> driver's license number or State identification number; OT
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TITLE 11, INSURANCE ~ CHAPTER S. REAL ESTATE
Sy PROPERTY-LIABILITY INSURANCE GUARANTY

News Jersey Administrative Code
COMMISSION UBCHAPTER 5. NEW IE
ASSOCIATION ﬁESSMENT PREMIUM SURCHARGE

§ 11:5-6.1 Advertising rules

published through the New Jersey Register, Vol. 42 No. 20, October

(a} Unless otherwise set forth herein, subsections (b) through (o) below shall apply o all categories of
dcasts, all electronic media including E-mail and

advertising including all publications, radio or television broa
d documeants, and signs and billboa

Intemnet, business stationery, business cards, business and legal forms an

shall conspicuously display

1. Individuals operating as sole proprietors and licensed as employing brokers
°Licensed Real Estate

on the exterior of their maintained placs of business their name and the words
Broker”.

onspicuously display on the exterior of their

2. Firms licensad as corporate or partnership brokers shall c
he individual licensed as their

maintained place of business thelr reguiar business name and the name of t

broker of record and the words "Licensed Real Estate Broker”,

(e} All advertising of any licensad individual, partnership, firm, or corporale
business name which for the purposes of these rules, shall mean the na

frm or corporation is on record with the Commission as doing business as a real estate br

the

rds.

broker shall include their ragular
ma in which that individual, parthersiip,
oker. All advertising by

https ://advaﬂce‘lexis.com/document/?pdmﬁdil 00051 6&crid=2a9bc616-8428-4cb0-bI43-...

a referral agent, a salesperson or a broker-salesperson shall include the name in which they are licensed and the

regular business name of the individual, partnership, firm or corporate broker through wham they are licensed.
If such advertisernents contain & reference the licens:

referral agent, a salesperson or a broker-salesperson must be indicated throug

=d status of the person placing the ad, their status as a
h inclusion of a descriptive term

as provided in (e) below. A referral agent or salesperson may not indicate in any advertisement or otherwise

that he or she is licensed as a broker-salesperson.

1. In all advertisements which contain the name of a referral agent, a salesperson or a broker-salesperson,

the regular business name of the individual, partnership, firm or corporate broker through whom that persen

10/20/2017



Does a Broker’s Failure 10 Have a Written
Commission Agreement Doom lts Commission Claim

Under the Statute _of Frauds?

by Barry 5. Goodman

=&~ ou ars abowut 0 close on the salez of commer-

cial real estate for your client when a real
estate broker suddenly appears, making 2
claim for a commission. Although your
client, the seller, advises you that he talked to
+the broker, he does not recall whether they
confirmed writing that the broker would be paid a commis-
sion for introdudng the seller to the buyer
o Im New Jersey, wnder the statute of frauds, does the agreement
have to be in witing for the el estate hroker to have a valid com-
mission daim? Is the broker entitied to be paid a cormission i
there only wes an aral anderstanding concerning the payrment of
= commission? Can a broker 1void the stanrte of frands by daimr
ing the seller tordouslty interfered with the broker's fight to earm a
comrmission? If there was RO agresment concemning the amount
of commission 1o be paid, can the troker sue for quarrtum menaf!
Whether you handle real estzte trapsactions or represent real
estate brokers, the answers o these questions are crtical in
determining if 2 broker has the right to payment where there is
a dispute concerning whether the broker satisfied the Tequire-

ments to claim & cornmission under the statirte of frands.

Requirements of the Statute of Frauds
The statuote of frauds in New Jersey requires that a real
estate broker must memorialize I witng any agresment

be paid a commission for the sale of real estate I order for the

+ agreement 1o be enforceable NJSA 25-1-16, which is the

section in the statute of frauds dealing with real estate bro-
ers, has thres provisions that govem whether or not a real
estate broker is entitled to be paid a commission.

Under NJS.A 25:1-16(D), 2 real estate broker who acts as
&n agent or broker on benalf of a buyer or seller regarding the
fransfer of an imterest in real estate, which includes any lease
interest for less than three yeaLs, is entitied to be pzid 2 com-
mission only if the broker's authority is “given ot Ieco gnized
in a writing signed Dy 2 prindpal or te poncpal’s authordzed

WIW W NJSBACOM

agent” before or after the property s transferred, and the’
“writing states either the amount or the rate of commission.”
The only exception to Section 16(b) is where 2 ‘broker acts
pusszent to zn orel agreement that falls within the require-
ments of NJ.S-A 25:1-16(d). Under Section 16(d), a broket who
acts pursuant to ao oral agreement with a principal is entiled
to be paid a commission if two requirements are met. First, the
broker mmst seTve the pthlc‘rpal with, a writien nofice stating
that “its terms are those of the pror oral agreement including
the rate or amoumt of cormmission to be paid” within five days
after maling the oral agreemenit with the principal and before
the transfer or sate of the real estate. Second, the broker st
cither effect the transfer or sale, Of in good faith enter o
“pegotiztions with 2 prospective party who later effects 2 frans-
fer or sale” before the princpal provides the broker with any
written rejection of the oral agresment between the parties.
Tinally, NJ.SA 25:16(e) sets forth the spedific Tequire-
ments for service of the'notice by 2 real estate broker under
+he statute of frands. The notice must “be served either per-
sonally, or by registered or certified mmail, at the last known

address of the person to be served.”

Courts Usually Reguire Strict Compliance

Courts in New Jersey generally have neld that, “[tjo the
extent a broker wishes to rely on the protections of the sttnie
of frauds to clatm eptiflement to a commission, be oI she
{mast strictly comply with the stute's Tequirements.” As 2
result, in order for a real estate broker to claim 2 commission
pased wpon ay carviractual theory, the hroker must adhere O
the smct requirements of the satute of fravds.

In one case, C&J Colorial Reglty v. Poughkeepsie Savings Bark,?
the Appel]ita Division held that a semies of correspondence
between the broker and +he gwner concemming the comrmmission
was insuffident to safisfy the statute of frauds because there
never was a clear understanding regarding the amount of the
commission to be paid or the basis of the payment Under

WIWWNTSEA COM



that the plaintiff [the braker] expected to
be paid " Under these circumstances, the
broker would be entitied to the reasanabie

valte of the services it provided,

Cendlusien

Whether you are handling a real
estate transaction o which a broker is
mg a dairn fur a comnission or yuu
are representing a real estate broker, it is
fmportant to first analyze whether or
not the broker has a writing that satis-
fies the statute of frauds. If not, you will
have to determine if the broker has any
Independent tort or guantum meruit
claim for the commission.

Coarrectly analyzing these issnes will
prevent pfo'mems at the closing, or allow
you to provide proper adwvice to any real
Estate broker you represent who claims
o be entitled to a commission. &%

1. For purposss of NJS.A. 25:1-16(),
“the interest of a mortgagee or
lienor is mot an interest in real
estate,” and therefore this section of
the statute of frauds is inapplicable
to such a mortgageé or lienor.

2. Coldwell Banker Cormrmercial/Feist &
Feist Realty Corp. v. Blancke W LLC,
358 NJ. Super 382, 396 (App. Div.
2004).

3. C&J Colorial Realty, Inc. v. Poughkeep-
sie Savings Bank, FSB, 355 N.J. Super
444 (App. Div. 2002).

4 Sez eg, RA. Imtile Realty Co. e, v,
Raha, 259 NJ. Super 438 (Law Div.
1992); Myers v. Buff, 45 NJ. Super.
318 (App. Div. 1957).

5. See Coldwell Bayiker Corrmmercial Feist &

Feist Realty Corp. v. Blancke P, LLC,
368 NJ. Super 382, 391 (App. Div.
2004); RA. Intile Realty Co. Fnc. v, Rdh,
215 NJ. Super 438 (Law Div. 1592).
5. National Newark & Essex Bamk V.
Housing Auth. of the City of Newark,
75 N.J. 497 (1978).
Coldwezll Bogiker Cormmzrdial/Foist &
Feist Realty Corp. v. Blancke PW. L 1.C,

~I
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368 NJ. Super. 382 (App. Div. 2004).

8. Coldwell Banker Corrmmercial/Feist &
Feist Realty Corp. v. Blancke B W, LL.C,
368 NI Super. 3R2 (App. Div. 2004),

9. McCann v. Biss, 65 MJ. 301 (1974).

10. Louis Schlestngar Co. v, Wilson, 22
MJ. 576 (1956).

11. Weichert Co. Realtors v, Ryan, 128
NJ. 427 (1992).

12 Weicherr Co. Realtors v, Ryan, 128
N.J. 427, 438 (1992).

Barry . Goedmut, a partner i the law
firm of Greenbaurn, Rowe, Smiith, & Davis
LLE, focuses kis practice on real estate broker-
age and ather real estaterelated matters, gs
well a5 anfiirust suifs and corporate sharehold-
&5’ and partnership disprtes. He is the general
counsel for the New Jersey Assodiation of
REALTORS®.
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Lead Paint Disdosures:
Watch Out for the Traps!

By Barry 5. Goodman, Esq.

An investigator from the 1.8, Environmental Protection Agency

(EPA) walks into your office and says, “Give me all of your closing
files for the last year and, if any of thern have any lead paint disclosure
violations, we're going to fine you $11,000 for each violation.” You quickly
start to wonder: Is it 2 problem that the seller signed the Lead-Based

* Paint Disclosure (the Disclasure) after the buyer? What about the listing

I had when the bank owned the property and refused to sign a Disclosure?
Was it okay that, asa buyer's agent, | had the buyer sign the Disclestre
blank? Was there anything special 1 had to do regarding the house 1 listed
with lead paint that had renovaticns? Does the Disclosure have to be in all
of my rental files, too?

FPA investigators have apgressively been going info offices, including
those in many areas of New Jersey, without nofice and reviewing files

for violaHons. All brokers and salespersons must malke sure that they

dot their I's and cross their Ps concerning lead paint issues or face
significant sanctions, including jail, for each violaHomn. Below is a typical
conversation I might have Witll a broker or salespersen concerning

compliance with these rules.

THE REASONS FOR DISCLOSURE

Q: Why do I have fo provide Disclosures concering lead paint?

A Because Congress passed the Residential Lead-Based Paint Hazardous
Reduction Act of 1992, (the Act), also known as Titte X, to protect people,
especially children, from exposure to lead that was in pamt, dust and soil.
The Act directed the EPA and U.S. Department of Fousing and Urban
Development £o 1ssue regulations requiring disclosure of certain
information about lead-based paint and {ead-based paint hazards in
residential sales and leasing transactians for housing built before
January 1, 1978. The regulations, which became effecfive in 1996,
include most private housing, public housing, housing receiving federal

assistance and federalby-owned housing.
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Q. Are there ary fypes of housing that are not affected by s Act?

A, There are. These exceptions include dwellings whiere the
sleeping area is not separated frorn the living area, such as
lofts, efficiencies and studios; residential leases of 100 days or
less, such as vacation hornes and short-term renlaly; Lousing
designated for the elderly or handicapped, unless children

under the ag of stx reside or are expected o reside there;

and found fo be free of icad-based paint: sales at foreclosure;
and renewal leases where disclosure already has been made

Q. Does the Act apply {o mobile homes, manufactured homes
or fimeshares?

A. The short answer is “yes,” The Act applies to thern even if it
is known or believed that the
paint unless, of course, one of the exceptions applies, such as a

do not contzin any lead-based.

Tameoq A6T1NN T e 1,
18458 O 1y tays 07 i3s3,

leal Estate Agents’ Responsibilities

Q. Ism'tit the sellers’ or landlords’ responsibility to comply
with the Acs?

A. Of course. However, it is your responsibility as their agent
to inform them of their obligations under the Act. In addition

you can be responsible if they fail to comply,

Q. What if they withhald information from me?
A. You will not be responsible for information they withhold

from youw

Q. T understand fhe Disclosure has to be provided fo the
buyeritenant. Do I have fo provide ffrem with fhe original of
the Disclosure signed by the sellerllandlord?

A. No. You can provide them with a copy executed by the
seller or landlord. Just make sure the seller or landlord signs

the Disclosure before it is given to the buyer or tenant.

Sellers’ or Lessors’ Responsibilities

0. Stnce [ have to inform sellers ond lessors about their
responsibilities under the Act and make sure they comply,
what do they have o do?

A. Therz are five specific things that a seller or lessor must do:

1. Disclose all known lead-based paint and [ead-based paint
hazards, as well as all reports they have about lead on

the property;

13 » NEW JERSEY REAITOR® - MAY 2009 - WUy njar.com

Z. Provide buyers/tenants with the EPA pamphlet entitled
“Protect Your Family From Lead In Your Home;"

Include the required warning language concerning lead

T

in the sales contract or lease, and provide the statement
signed by all the parties attesting that the seller/landlard
has complied with all notification requirements, which
the seller/landlord, agent and buyer/tenant must sign
and date with the seller/landlord being required to sign

before the buyer/tenant;

i

Retain the signed Disclosures for three years as procf
of compliance, (However, since New Jersey Real Estate
Commission regulations require that most documents
1 the broker's files be maintained for six years, you
should keep the Disclosure for six years); and

o

5. Sellers (but not landlords) must provide the buyer with
an opportumnity to test the property for lead within 2
ten—day period but the sellers and buyer can agree o
lengthen or shorten this

nght te waive it.

©

Who pays for the fests thaf the buyer can conduce?
A. That is up to the parties. They can agree that either the
seller or the buyer will pay, assuming that the buyer decides
to do the tests, The key is that the seller must provide the

buyer with the opportunity o test.

Q. [ hod a situation where a bank owned the property nd
refused fo sign a Disclosure. What was T suppose fo do?

A. That obviously is a difficult issue. Although there is an
exermnption for property sold in foreclosure, when the bank
obtains property in foreclosure but then sells it, there no
longer is any exception. 4s a resulf, the safest thing probably
ould be not to take the listing if the bank will not sign.
However, if you decide to keep the tsting, ] would stiggest
you send a letter to the bank by certified and regular mail
confumming you advised a bank representative (identify the
representative) that the bank is required to sign the Disclesure
but the bank refused. In addition, send a letter to the buyer
advising the buyer that the bank refused to sign the Disclosure

and the buyer can test for lead.

Q. What should I do if I arrt o bumer’s agent and the seller's
erit haes not provided me with a Disclosure?

)

A, Weli if the seller’s agem either refuses or simply

conflrming this. You also shox.dd advise the buyer in wriljng that

you requested but were not provided with it and that the buver
has a right to perform the lead-based paint test within 10 days.



Renovations

0. Are there any speciic federdl laws that deal with
renovafions to properties that have lead-based patni?

A. Beginning April 2010, federal faw will require that
contractors performing renovations, repairs and painting
projects that in any way disturb lead-based paint in hormes,
childcare facilities and schools built before 1978 will have
to be certified and foﬂow_speciﬁc work practices to prevent

lead contaminaton.

Q. Does this mean that the owner will have fo undertake
rencoations?

A Na. This only will apply when renovations, repairs or
painting projects are undertaken in housing that is subject

to the Act

Investigations and Penalties

G. Let's start with whether or not EPA investigators have
the right fo comne info my office and demand documents.
Do they?

A. They do not have any right to come in unannounced
to inspect documents in your office. However, they do
have subpoena power. As a result, if you refuse to allow
themn to look at documents, you can expect that they will
serve a subpoenz on you and that you will have to comply
with the subpoena.

Q. Can they require me to produce all my business records?
A. The law appears to indicate that they only can require
you to produce documents relating to lead-based paint and
lead-based hazards. You have the option whether or not to

produce other business records.

Q. What if there is some fechmical violation that they find
in the file, such as the buyer signed the lead-based paint
disclosure before the seller signed?

A. Regardless how technical or minor the violation s,
civil penalties can range up to $11,000 for each violztion
and actually can include imprisonment f the court deems
the vialation to be significant enough to warrant your

going to jail,

New lersey Law

Q. Are there any New Jersey lmws that affect what [ will have
f0 do fo comply with the Aci?

A Good question. None of the disclosure requirements under
the Act are affected by New Jersey law. However, New Jersey
has its own maintenance and inspection requirements for
Jead-based paint that you should becorne familiar with if you

are dealing with a property that has lead-based paint.

8. Give me some xamples of what New Jersey warifs me fo do.

A. Well, if you are representing the landlord, you may be
responsible fcn-' abatemnent of lead-based paint in the interior
of a dwelling unit that is occupied by children, especially if any
of the children already have-had lead poisoning. In addition,
although one-and two-family rental units were exempt from
such lead paint maintenance and inspection requirements in
New Jersey, a new law signed into etiect on January 8, 2008
rernoved the exemption for such rental units. Although

New Jersey Is not yet enforcing these requirements tmfil

the Department of Community Affairs promulgates rules to
implement them, you will have to at least register such prop-
erfies with the Bureau of Housing Inspection and maintain

those properties in a lead-safe condifion.

Conclusion

As you can see from this dialogue, sloppy papérWdfk concerning
lead-paint disclosures and your other responsibilities regarding
lead-paint issues not only is unacceptable butmay lead to
significant fines and jail fime. It therefore 15 imcpmbent.upon you
to ensure fhat you have the seller/landlord properly sign the
Disclosure before i goes to the buyer, mform the seller/landlord
of 2ll of the seller' s/landlord’s obligations, and ensure that the
seller/landlord actuaily camplies with those obligations. Ifyou
do so, then you will not have to worry about FPA mnvestigators
showing up at your office for 2 surprise review of your records

and undoubtadly will be zble fo sleep better at night B

Barry S. Geodman, Esq., 2 partner 1 the
law Grm of Greenbaumn, Rowe, Smith, &
Davis LLP, focuses his praciice on real estate &
brokerage and other real estate-refated
matters, as well as antitrust suits and
corporate shareholders’ and partnership - i - R
disputes. He is the general counset for the Bary S. Goodman, Esq.
New lersey Association of REALTORS®.
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=5 States act on
 surprise fees

{ . a2ORE OMNLINE
o To read other regent court
. l decisions, access the
1] Letter of the Law newsletter
i | via the Current Links at

1,094,751 active
lawyers live in the
United States.
714% are male.

Source: American
Bar Association

~ { you've ever been hit with an after-the-fact referral fec
you know the letdown. Youve worked hard to help 2 relo
E;. cating buyer and youTe already mentally spending you

commission when a relocation compary calls de-
manding that you pay 2 referral fee for the buyer.
You had no idea the buyer was working with a relo-
cation company.

Do you have to pay the after-the-fact referral fee?
What are your rights if the relocation company
threatens-to cut off its benefits to the buyer if you
don’t pay? ' '

Brokers commonly pay referral fees to other prac-
titioners and to relocation companies for referrals
of buyers, sellers, lessors, or Jessees. Real estate
professionals often associate after-the-fact referral

fees with instances in which & relocation compal
dernands a fee after a salesperson has created
relationship with a client, even when the relocatit
company didn't refer the buyer or seller to t
salesperson in the first place.

Although you may not have any legal obligati
to pay the fee, many licensees feel pressure to wh
a relocation company threatens to withhold ber
fits—snch as paylng moving expenses—from t
buyer or seller.

To address the problem, at least 10 states he
enacted laws regarding the Tees. Typically, the
\zrws Tequire that there be not only an actual int

dnction of the client by the referring broker t
also a written referral-fee contract between 1
TLicensees. These states also prohibit paying refer
fees to any person or entity, including a relocats
compary, that iso't a duly licensed broker.

A New York law, which takes effect in Febru
2003, prohibits licensees from demanding
recetving a referral fee or corgpensation afteral
ing agreement bas been signed, an offer to p
j’_ : : i ~ chase has been accepted, or a buyer agency gt
| h{ﬂ”f ; 5.?![ & 1 14 ! ment has been signed. The only exception to th

o A LA 2 : rules: reasonable cause for payment
3\%‘;@%—1&7’ What's reasonable cause? A recently enac

i Comnectcnt regulation provides some gmdar

The Cormecticut rule prohibits licensees from

manding a referral fee unless there’s an actnal b

ness introduction, a subagency relationship, 2 ¢

tractual referral-fee relationship, or a conirac
cooperative brokerage relationship.

Other states, such as Alabama, Colorado, 1d:
Tlinois, Kansas, Loulsiana, and Tennessee, .
require reasonable cause for referral fees. In Id:
a written contract concerning the referral fee o
exist before the seller signs the listing agreem

kN
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-or the buyer signs the representation agreement or
a purchase offer.

lowa similacly prohibits requesting a referral fee
aftar a Hsting agresment has been signed or a pur-
chase offer has been aceepted.

Further, to protect reloculing conswuers Gow
comipenies that threaten to reduce benefiis £ a
referral fee isn't paid, many states —snch as Ala-
bama, [daho, Kanses, Kantncky, Louisiana, New
York, znd Teonessee—have passed laws prohibit-
g such Imterference in client-leanses relation-
ships. Other states, including Commecticut, Minos,
Kausas, and Kentucky, prohibit conns ing a client
to amend or terminate an agency agreement in
arder to receive g referral fee.

Even with the trend to prohibit, or at least nar-
rowly Bmit; after-the-fact referral fess, you can still
take steps to protect yourself from a relocation
company or other licensee demanding snch a fee.

n Routinely check with buyers and sellers at your
first mesting to determine if their move is related
 their job. If so, ask if their employer is providing
relocation benefits.

w If buyers and sellers are receiving relocation bene-
fits, determine the relocation company’s referral fee
policy end what benefits it offers to the employee.
® If you agree to pay an after-thefact iee, get the
specifics in writing and signed by both parties.

# Advise buyers and sellers in witing thatyoull be—!

paying the referral fee, and specify the amount.
Provide this disclosure when you begin represent-
ing the biryers or sellers or 25 soon as you agree to
pay the fee Such a disclosure is not only a good
business practice, but also = Wway to ensure your
comphiznce with applicable state laws or real estate
commission regnlations.
x It you're a broker, make your salespeople awere
of the need for a written agresment with the relo-
cation company or other broker and 2 writter. dis-
dosure to the referred party.
= Unless you have a blanket referral agresment
with 2 relocation company or another broksr, be
sure you have a séparate agreement for each trans-
acton )
In light of the trend toward limiting after-the-fact
fees, you should fesl comfortzble sisting that
relocztion companies have 2 fee agreement with
you upfront. Then, fyow'se surprised with 2n after-
the-fact fee demand, consult with your Ziiorney.
You might just find that #t's Megal for the relocation

comipany to collect. M

Goodmar is an attorney and pariner
mn the low firm Greenbawm Rowe
Smith Ravin Davis €9 Himmel LLP

- Woodiridge, N.J. You can reach kim
at bgoodman @gresnbanmlayw.com.
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What Duty Do You Have
to Inspect Seasonal Rentals?

You are looking forward to what you hope will be a busy
season for seasonal rentals. However, do you know what
duty you have to inspect the premises for obvious and not
<0 obvious defects that could cause whoever is renting the
premises to suffer an injury? Could you be liable if there are
construction defects, such as missing handrails or steps that
are higher than the construction code permits? What level
of inspection does the Real Estate Commission require? Is
the duty to inspect a seasonal rental any different than the
duty to inspect an open house?

By Barry S. Goodman, Esq.

A recent decision, Reyes v. Edner, deals with these questions.
Whether you represent landlords, tenants, or both, it is
critical that you understand what duty you have to mspect

2 seasonal rental for possible defects.

THE REAL ESTATE COMMISSION’S REQUIREMENTS
The N.J. Real Estate Commission’s regulations require that
every real estate “licensee <hall make reasonable effort to
ascertain all material information concerning the physical
condition of every property for which he or she accepts
an agency or which he or she is retained to market as a
transaction broker."! Such a “reasonable effort” must
at least include inquiries to the seller or the seller's
agent about any “physical conditions that may
affect the property,” as well as a “visual
inspection of the property to determine if
there are any readily observable physical
conditions affecting the property.”
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~a&dufyte warn about property defects to poteatial hom

The Commussion defines “"material information” as including
where “a reasonable person would attach importance to its
existence or non-existencs 1n deciding whether or how to

'
e

procead in | f

N2 itransaction, or if the licenses knows or

has reason to know that the recipient of the information
redards, or is likely Lo regard it as important in deciding
waether or how to procead, although a reasonable person

i3

would not 50 regard it.”3 Of course, real estate licensees
must reveal such material information not only to their
own client but, “when appropriate to any other parties to

a transaction,” including to a tenant of a seasonal rental,

DUTYTO INSPECT AND WARN
VISITORS tN AN GPEN HOUSE
Ir one of the key cases dealing with a real estate licensee's

duty. to ingpect premises, the N.J. Supreme Court decided

:Hopkins v. Fox & Lazo, REALTORS® that a licensee has

L

('\l

fjﬁem d memabers of the public who attend an open

'“hﬁﬁsé%e}rcensee conducts. This duty extends ¢ ‘only to

defécb iat are reasonably discoverable through an ordinary
2 ?Egtmof the home undertaken for purposes of its

alg.”s Significantly, the Court added that “[t}he
traapﬂm:bxe for lafent defects that are hidden

39

the broker has no actual knowledge.”7

the rental, which was owned by Ha'm/ and Holly Egner,
and provided a onz-page form lease that Colombia and the
Zgners signed. The rent was $4,050 and the Egners paid

Prudential a commission of 12 percent of that arnount

The rental premises has an elevated rear deck that is
adjacent to the master bedroom, is approximately four-fze
wide and leads to a six-step stairway that connects it to the
ground below. The deck can be accessed through sliding
glass doors from the master bedroom, which opens to a
small wooden platform on the top of the deck. The platform
15 about seven inches below the bottom of the s sliding glass
door and there 1s another six and a half inch drop from the
platiorm to the deck. The decl’s wooden boards and the
platform run in the same direction and essentially are the
same color, which is similar to the wood coloring in the
master bedroom. There also are no handra.ils attached to

£l

either the olatform or the deck. Both the height of the step

exiting the master bedroom and the lack ofhandrails appear

to have been construction code vioiations. Co lO"’lDIa did
not visit the property or take any visual tour of the pmperfy

before moving in with her parents and other guests. On

the ninth day of their stay in the house, Colombia’s father,
Her

Tmes KD/esf ‘Reyes”}, opened the sliding glass doors for
h

£
==
€0

@

£0 g0 out onto the deck. He said he was unaware

that there was a drop and, when he lost his ba lance, there
was no handrall for him to grab. As a result, he, fell dow*s
nd and suffered severe lmunes.

d suit against the Egners




of the condition, and realizes or should realize the risk
involved, and has reason to expect that the lessee will not
discover the condition or realize the risk."S The Court also
noted that the fact that the injuries were caused by possible
construction code violations was not the determinative

but could be used as evidence at trial.*

With regard to Prudential, the Appellate Division rejected
Reyes® argument that the Hopkins decision concerning the
duty of real estate licensees to inspect and warn in an open
house situation should be extended to this case. The Court
noted that, in Hopkins, the N.J. Supreme Court specifically
indicated that “the broker is not a guarantor of the safe
condition of the premises” and that “the broker’s duty
‘does not replicate the more comprehensive duty owed by
homeowners,’ especially since they do not have the same
intimate knowledge of the structural flaws or physical

defects in the premises as the homeowners.” 1

In addition, the Appellate Division indicated that Prudential
only undertook a “limited scope” of responsibility by
agreeing to advertise the property, collect rent and make
emergency repairs. Moreover, the “walk-through” of the
house that the Prudential agent did months earlier when
she represented the Egners in the purchase of the property
satisfied the Commission’s duty to inspect the premises at

the time of sale.!*

The Appellate Division also rejected Reyes’ contention that
the statemment in the Consumer Information Statement (CIS)

that a seller’s agent “must disclose defects of a material

nature affecting the physical conditior of a property which
"y reasonable imspection by the licensee would disdose
was’ apg}hcahie The Court noted that the: Comrmssmn s

"2

ted-the;
] \‘. g
2 -'+’1Cf.ﬁagpprop e _Tlrf.h.l '-‘aupneme rour{
agreed t decision as

that the Hopkins duty of care to warn about any reasonably
discoverable dangerous conditions in a house does not
extend to a real estate licensee handling a short-term lease
of a surnmer rental under the facts of this case. The Court
concluded that the decisive issue was that Reyes had been
in the property for nine days before he fell, which allowed
hirn “ample opportunity” to inspect and discern the physical

defects that might be on the property.'®

The Court explained that its “holding in Hopkins did not
suggest an intent to require that a REALTOR® provide an
ongoing guaranty of a property’s safety, nor was it designed
to protect occupants of a property from personal responsibility
for awareness of their surroundings and the dangers
inherent in those surroundings.”Y” Significantly, the Court
also noted that the duty imposed by the Commission to make
a reasonable effort to ascertain all material information
pertaining to the physical condition of a property and to
disclose it as required in the regulations “does not extend
to the imposition of liability in the scenario presented in this
matter, where a tenant has, for nine consecutive days, been in

possession of and in residence at the rental property.”’®

The three dissenting Justices contended that, although a
broker would have a right of indemnification against the
owner of the property, Reyes should be permitted to also
sue Prudential ¥ The dissent therefore woutd have imposed
“a duty on brokers, such as Prudehtial, t@‘i’qspect and warn

short-term renters of reasonably discoverable dangers on

‘the,premises.”?

CONCLUSION

Asa 1esulf of the. dec1510n in Reves thene presently isno
duty for a real estate licensee to inspect a seasonal rental
_property emd to warn renters about any defects thatthey
discover. chever caution is advised in iwgbt of the- '
fact-sensitive dec1smn of the NL.J. Supreine Coutt thatin'
larde palt was based upon the fact that Reyes was in- the

" :entnl nrsnerfy for nine days before he felbdt is uud’ear

:f Lht N.J. Supreme Court. would have: reached the Sane-

centmue tc make reasnnabie etforts to ascertam 'r!l materm]

_.,a. ~
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information concerning the physical condition of every
seasonal rental property and to disclose any potentially
dangerous conditions that they discover Tr alsn is
recommended that you include in listing agreements,

and in a written disclosure to renters, that you are nol
inspecting or warranting the condition of the property and
that the renter shouid do a walk-through of the property
hefore signing the lease and, certainly, before taking
occupancy. Finally, you should include 1n al] listing
agreements for seasonal rentals that the owner will defend
and indemnify you if a lawsuit is brought by any person for

injurtes that arise from the condition of the property.

Even if there is no duty to inspect and warn, it still makes
sense for you, as a real estate professional, to also recommend
to the owner that the owner correct any defects of which you

nd to advise potential tenants about any such

[25)

are aware
problems. Such common sense steps will help to ensure that
you will have minimized any possibility of liability for injuries

in a short-term rental. B
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By Barry 5. Goodman, Esq.

As a real estate agent, you lnow that you have an obligation to provide a notice to
o hire an attorney. This notice must appear

huyers and sellers that they have a right &
a5 the cover of any sales contract you prepare. HOWEVeL, ic that all you have to doto
67 Tf the buyer or seller does not

satisfy the mandates of the case known as Opinion 2
what can you do to assist a buyer or seller to ensure the transacion

g . _ hire an attorney,
i A cor:_terstm:e will close? What do you have to do to safisfy your obligations under Opinion 26 even
- of the Courl’s if the buyer and seller hire attorneys?
I familiar with the requirernent that you provide the

= = "dec_{gfoﬁ_w'hs_ffs‘_‘ Although you undoubtedly are
b Opinion 26 notice to buyers and se
reqmrement ﬂmt responsibilities under Opinion 26,

a w;-;'iten notice - provides to you t0 assist buyers an

i—f!&prﬂuﬁeibﬂbe of hiring a lawyer.
broker to every Background

éuyer and seller Tn 1995, the New Jersey
before they sign is in the public inferest to permit b
choose whether or not to Incur the c
4 Mker-prepared hire a lawyer, then real estzte brokers and salespersons
coniract of sale “brokers” in this article) and title agents can provide certain assis
N and that the nofice closing proces_s .as long as the b.rok_er provn.ies the mandatory nofice to the buyer
i . and seller advising ther of their right to hire a lawyer.
Comumittee on the Unauthorized Practice
t0 a request by the New Jersey State Bar

llers, you also must be familiar with your other
as well as the opportunities that Opinion 26
d sellers when they decide not to incur the cost

Supreme Court decided in In re: Opinion No. 26 that it
uyers and sellers of residential real estate to
ost of hiring a lawyer. Tf they choose not to
(collectively referred to as
tance in the tifle

A must be attached . _
: Opinion 26 originally was issued by the
= as the cover page i of Law (“UPL Committee”) I response
5  of f ch e Association to prohibit what is knowr s the “South Jersey-Practice.” Under this
practice, real estate brokers and ttle agents have provided assistance to buyers
and sellers in South Jersey who have not retained an attorney to represent
thern in the title closing process for over half a century. In Opinion 26, the UPL

Committee declared that such assistance by brokers and title agents constitutes

the upauthorized practice of law.

in South Jersey were outraged by this decision since they believed
in South Jersey where many of the
to incur the cost of hiring 2 lawyer
n, South Jersey brokers

Brokers
it would severely impact veal estate sales

60-75 percent of buyers who choose not
do so to be able to afford to buy 2 home. [n additio

ole as the “quarterback” of the transaction, including
sefting a “time of the essence” closing date in the contract, so that
(and brokers) will have certainty as o when the setflement will taka place.

sought fo preserve their r
the pariies
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NTAR® agreed Lo supporl South Jersey
brokers and advocale Lhe right of buyers
and sellers to choase whether or not to
luire an allorey, Alles NIAR® Conviuced
the New jersey Supreme Court to stay
Dpirion 26 5o that a full record cowld
be crealed upun which the Courl could
decide whether or not to uphold [l
[TPT. Committee's decision, the Court
appointed a Special Master to conduct

a trial concerning the propriety of the
South Jersey Practice.

After a lengthy frial, the Special Master
recommended to the Supreme Court

thal the South Jersey Practice be perrrulied
25 long as there was a disclosure to buyers
and sellers ahantt their right to hire an
attormey and other requirements were

met. The Supreme Court then rendered

its decision permitting the South jersey
Practice to continue with certain conditions.

The Supreme Court’s Decision

The Court emphasized that its decision to permit brokers

aud Litle ageuts throughout New Jersey to assist buyers and
sellers whe chioose not to hire a lawyer was based upon the
“public interest.” In determining the public interest, the Court
balanced the Cowrt’s belief that many aspects of the South
Jersey Practice constitute the practice of law and that buyers
and sellers would be well served to hire a lawyer against the
fact that there was no evidence that any harm had befallen the
public as a result of the South Jersey Practice.

The Court noted that the South Jersey Practice also appears
to save money for consumers who choose not to incur the
cost of attorney’s fees. It concluded that “the parties must
continue to have the right to decide whether those savings
are worth the risks of not having lawyers to advise themn in
what is almost always the most important transaction they
will ever undertake.”

4 cornerstone of the Court's decision was ifs requirement
that a written notice be provided by the broker to every buyer
ind seller before they sign a broker prepared contract of sale
ind that the notice must be attached as the cover page of the
sonfract. If the written notice is not given, then the broker
~11l be deemed to have engaged m Uie wnauthorized practice
of law, which can subject the broker fo criminzl sanctons and

-nvil liability for any damages.

In addition to providing the required notice, the Court set
forth specific requirements for brokers who assist buyers and
sellers in lawyerless closings that brokers must carefully follow.

Permitted, Required and Prohibited
Conduct by Real Estate Brokers

The following list provides the requirements set forth by

the Court in Opinion 26 and some guidelines concerning
the assistance-that a broker can provide to buyers and sellers
n the title closing process.

L. Preparafion of Contract. A broker has the right to prepare
the contract of sale. However, the broker must include the

- Opinion 26 notice advising the buyer and seller about their
right to hire an atforney as the cover page of the contract
when the contract is delivered to the buyer and seller.

- Advice Regarding Motice. The broker must personally
advise the buyer and seller to read (lie notice before signing
the broker-prepared contract.

3. Broker’s Copy of Notice. Although the Supreme Court
did not require that the broker obtain a copy of the notice
signed and dated by the buyer and seller, it is strongly
recommended that the broker have the buyer and seller
sign and date a copy of the notice so that the broker can
bring it to the closing. This practice will help to avoid any
later claim that the notice was not properly provided

3
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4 Notice if Contract Not Personally Delivered. If the broker

oot

10.

20 -

does not personzlly deltver the broker-drawn contract,
then the broker must confact the buyer and seller regard-
ing the mandafory notice by speaking to them personally
or by telephone, Evenin this circurnstance, it is strongly
recommended that the broker then obtain a signed copy
of the notice indicating when and how the buyer and
<eller were provided with the notice. T this is not feasible,
# would be prudent for the broker to send a letter to

the buyer and/or seller by certified mail, returm receipt
requested, stating how and when the notice was provided

Ordering Title Search. A broker is permitted to order
the title search on behalf of the buyer when the buyer has

chosen not to hire an atforney.

Taspecticns and Tests. The broker can order and assemble
all necessary tests and inspections, as well as the survey,
when the buyer is not represented by an. attorney.
Similarly, if the seller is not represented by an atforney
but has 2 responsibility fo pirovide certain documents,
cuich as a certificate of occupancy o 2 smoke detector
certificate, the broker can arrange for these documents.
Deed and Affidavit of Title. The broker can arrange

for an attorney to prepare the deed and affidavit of title
for the seller but cannot prepare either of these cormvey-
ancing docurments.

Clearing Up Title Excepticns. A broker can assist the
seller in clearing up routine exceptions to title, which are
\nown as Type 1 exceptions (preprinted items in a1l fitle
reports that deal with such issues as maritzl status and
name changes) and Type 2 exceptions (judgments, tax
liens and other money lens that typically are paid at the
closing). However, a broker is prohibited from assisting
in clearing up Type 3 exceptions (easernents, covenants
and the like) and Type 4 exceptions (other serious legal
objections to title). The broker has a duty to recommend
that the parties retain an attorney o deal with any
unusual or serious exceptions in the itle report.
Necessity of Notice at Clesing. Since the Htle agent must
ask the buyer and seller at the settlemnent if and when
they received the mandatory notice, it is recommended
that the broker bring the notice signed and dated by the
buyer and seller to the closing to avoid any problemns.
Recommending an Aftarney. Although the Court did
not impose amy new duty oo brokers to recommmend an
attorney, it re-emphasized the existing duty under Real
Estate Commission regulations for a broker to recommend
an attorney whenever the Stuation appears to warrant it

NEW JEESEY REALTOR” - JULY 2008 - www.njar.com

Conclusion

NJAR®s victory in this matter allowed brokers throughout
New Jersey to provide assistance to buyers and sellers

that historically only had been provided in South Jersey.
Indeed, the Supreme Court’s decision untriestonably
created opportunities for brokers, including increased
control over the closing process and the Gming of the
closing, and permitted cerfain buyers wha choose to save
+he cost of attorney’s fees to purchase hormes they otherwise

may not have been able to purchase.

Competitive forces and a difficult real estate market may
very well necessitate that ail brokers in New Jersey be able
to assist buyers and sellers who choose not to hire a lawyer.
As a result, all brokers should become familiar with the
Court’s requirements in Opinion 26. | 4

Barry $. Goodman, Esq., 2 partner in the
iaw Srm of Greenbaum, Rowe, Smith &
Davis LLP, is General Counsel Tor NJAR®
He is a frial atforney who focuses his
practice on real estaie brokerage and
other real estate-refated matters, as
well as antitrust suits and corporate
chareholders and partnership disputes.

Barty S. Goodman, Esq.



NEW JERSEY REALTORS PREVAILS

IN CASE LIMITING MUN

By Barry o Goodman, NJ Realtors® Legal Counsel

n December 2011, Hamiion Township passed an
!ard'mance imposing a licensing fee on all apartments

that are rented for mors than 30 days, including
single-family homes. The annual fee for each apartment
was initially $100, but the fee was reduced to $85
2nd later reduced even further ta $55. This ordinance
affected approximately 1,100 units in Hamilton Township,
including 498 apartment Lnits at the development gwned
by Timber Glen. Timber Glen objected tothe licensing
fae — which would have cost the company $32,370 per
year based upon the §65 fee per unit —and filed 2 suit
challenging the ordinance.

New Jersey Realtors® won a significant victory for
tenants and 'the_rentaI industry when the court held that
municipalities are limited in the ficensing fees they can
charge for apartments. In the case, Timber Glen Phase [,
LLC v. Township of Harnilton, the Appeliate Division held
that municipalities can only impose 2 icensing fee with
regard 1o residential rertal units if they are rented for

a term of less than 175 consecutive days by a person
having a permanent residence somewhere else. As a
result, a licensing fee that was imposed by Hamilton
Township on Timber Glen and other apartment owners
was rendered invalid. This Fufing applies to all
municipalities in New Jersey.

Since a municipality only has the authority thatis vested
in it by stafute or the New Jersey Constitution, Hamiiton
Township argued that it had the authorfty to impose the
licensing fee under what is known as the Licensing Act,
which contzains broad language that allows municipalities
t0 license "hotels, boarding housings, lodging and 00MiNg
houses, trailer camps and camp sftes. motels, furnished
and unfurnished rented housing or fiving units and all .
other places and buildings usad for sleeping and lodging
purposes.”ﬂmber Glen, on the other nand, argued thatan
Amendment to the Licensing Act in 1988, which contains
rarrow language concarning the scope of a municipality's

R i e

ICIPAL LICENSING FEES

authority folicense and impose fees for rental units,
<hould be applied rather than the broader section upon
which Hamilton Township relied. The narrower section of
the Licensing Act allows municipalities to impose license
fees with regard to “the rertal of real property foraterm
less than 175 consecutive days for residential purposes
by a person naving permaneftt place of residence

4

clsewhere.

After the trial court ruled in favor of Hamilton Township.
Tirmber Glen appealed. New Jersey Realtors® filed an
amicus application supporting the position of Timber
Clen and also arguing that the additional ficensing

fees would be passed on o temants, who already were
struggling to Ford the high rents for apartments in New
Jersey, especially in these difficult economic times. The
New Jersey Apartment Association and the New Jersey
Builders Association also appeared on behalf of Timber

. Glen. The New Jersey |eague of Municipalifies appeared

as an amicus on behalf of Hamitton Township's position.

The Appeliate Division raversed the trialcourt's decision
and held that the narrower language limits the broader
language in the Licensing Act. Thus, municipalities can
only impose @ licensing fee with regardioa residential
rental that is for a term of less than 175 consecutive days
by a person with a permanent residence elsewhere. The
court held that if it were 0 adopt Hamilton Township's
argument, therg would have not been amy need fo add
the narrower language to the Licensing Act since it
already would have been part of the broader language
that Hamitton Township relied upon. The court refused
+g render the narrower language meaningless.

As a resut, T you live orworkina rounicipality that imposes
improper ficensing fees for residential apartments, itis
strongly suggested that you cortact your local board or
Bruce Shapiro, New Jersey Reaitors® locel government
and Regulatory Affairs Coordinator. M



Are You Complying with the Americans With
Disabilities Act?

F125 one of your sellers ever said to you that his vision is APPLYING THE ADATO REAL ESTATE TRANSACTIONS
s e s > Mot
s?_}gﬁ d;f; lbicg;;l%:;-D;;:ﬁhiiﬁ??i:iﬁ??:imgﬁe Real estate ficensees are required to provide people who are
zmﬂ g ;:ot i dgrsim: ¥ whjzt e oere SEag kB thfoffer blind or have low vision with all relevant documments ina
= . LyC o Y e format that the person can usg, such as on 2 computer disk
that you were about-to submit to the seller, What obligation ; . S s
vz s i . - or audio cassette, As explained by the Department of Justice,
do you have if apersonina wheelchair is unable o get into 3 ; : ; ;
your office because there s 2 s 1l step at the front door? “Ti]t may be effective to e-mail an electronic version of the
Des the namber of t;ea fs wur'i:in & i vour office afféct ’ documents so the client can use his or her screen-reading
bow OL:H"LIS tde al‘\f;ithpthesa . ssu:s;ﬂ y N technology to read them before making a decision or signing 2
aw you R contract. In this situation, since complex financial information
The United States Depirtment of Justice recently revise dits is involved, simply reading the documents to the clieat will
regul ati:ms irm')'leme;:ltin o the Am=r‘c;n; %&“ith Dis;biii Hes most likely not be effective. Usually a customer will izl you
:Bxct (4D ;,,} dzalm & with such ts.\.;asl The r'mw regulations \which format he or she needs. Ifnot, it is appropriate to ask’®
_ k . The ne {] e e :
took effect on March 15, 2011, except with regard to the T?fi?%?fg: : F};iii;‘:iﬂffgiid:;f;gﬁﬂifi?:
new standards for access to buildings that will take effect E:“ erf(;;vwho ?a: the disabil b - R
March 15, 2012, All real estate brokers and salespersons G '
therafore must know what their obligations are when . i . .
. ; i et Similarly, if a person is deaf or has some other hearing
d g wit 1 e ty, ri—— e . )
ealing with somebody who has a cover d disabiiity impairment, a real estate licensee likely will have to arrange
e for sameone to provide sign language of for an oral
BACKGROUND OF THE ADA interpreter because of the carmplexity of the issues involyad

-~ = = imareal estatecontract: The new regulations specifically =
permit the use of new technology, which could include
video remote interpreting (often called “YRT"), which is 2
service that allows for video conferencing of an interprater
who is at another location. Exchanging \written notes with
a person who has a hearing impairment may be suificient
if the communications are 1ess complex than reviewing a
sales contract or lease.

Title TII of tHE ADA pronibits discrimination against any
person with a disability by businesses that provide goods

or services to the public, which are called places of “public
accommodation” in the ADA2, Such places of public
accomrnodation include a “sales ar rental establishment,”
which encompasses a real estate brokerage gifice. A person
s considered to have a “disability” under the ADAf heor
she has any physical or mental impaivment that substantially
imits one or more of the person's major life activities or bas

a record of or can be regarded as having such an impairment. ADA OFFICE ACCESSIBILITY REQUIREMENTS
.:*though this isa very broad definition, he most comemon The new ADA regalations revise the 1991 standards covering
issues in places of public accommodations e persons o bavies n eisfog buldings. I bulding
 vision or hearing, or 2 person being in & Whesichalr S fies with the 1991 standards, ther. 10 modification
Under the ADA, a real estate brokerage office is required to Wk:u.,o?i raqumdfufﬂeﬁ there are renovations o the uilding
take “steps that may be necessary to ensure that no individaal that alter any of the elements.
\ith a disability is excluded, denied services, segregated or However & the buiiding has chitectural barriers that
otherwise treated differently than other individuals because of ol ool | e 1691 s;i:.‘a;éaz‘ds‘ then the broker
the absence of auxi‘:_;ary aids and services.™ The'oniy axcep'::tan will h;va the choice of camolyinﬁ; with the ‘_-E’b;l or 2010
weuldbe ittne b]:oxarzge._ offics can demonsirate th_at iy standards if the renovation is done before March 15, 2012.
those steps would fundamentally alter the nature of the goods, Afier March 15 ﬂ";a building v vi'i ave to e broudh;: =
services, facilities, privileges, advantages, or accommodations (o the 2010 Sta;miards e ar;: e a;hie\ragi;:l" I

being offerad or would result in an undue burden, i.e.,
significant difficulty or expense.” The ADA applies to places
of public accormmodation regardless of the number of employess
or salespersons In the office.
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Sorne exarnples of architectural barriers that must be
removed or remediated are replacing an entrance that
hias & step or steps with a ramp or providing an alternate
accessible entrance, widening doorways to accommodats
wheelchairs, instalilng accessible door hardware, creating
access from parking areas, making bathrooms accessibla,
and widening aisles throughout the office so that Dersons
in wheelchairs can move around the office.

The regulations specifically provide that *grandfather
provisions” that often arz found in local building codes

do not exempt businesses from their obligations under

the ADA, Tt therefore is recommended that brokers consult
with an architect or some other proféssional far in advance
of March 15, 2012 to ensurs that their offices comply with
these standards,

ADA COMPLIANCE FOR COURSE WORK

Any private entify that offers examiniations or courses for
reaf estate licenses must comply with the ADA not only

in providing the courses but also with regard to aceess

to and within the school, This would inciude providing
auxitiary aids and services where applicable, such zs for
blind, deaf or speech impairsd persons. However, the ADA
specifies that the school is not required to provide students
“with personal devices, such as wheelchairs: individualiy
prescribed devices, such as preseription eyeglasses, or
hearing aids; or services of a personal nature including
assistance in eating, toileting, or dressing,"?

CONCLUSION

Any time that you, as a real estate licensee, become aware

" that 2 person has a covered disability that would sffeat that
person's ability to understand documents or what is being
discussed, it is important for you to ask the persomwhat can
be done to allow the person to more fully participate, Oftery,
the person will be able to take-care of the issue him or herself,
even though you cannot require the person to do so.

You have an obligation to comply with the ADA to ensure
that person’s participation unless compliance would create
an undue burden for you. 4s a result, you have to provide
necessary auxiliary services and aids, as wel} as have accessible
offices, so that persons with covered disabilities can fully
participate in and understand all necessary aspects of 2 real
estale transaction that you are handling. &

Barry S, Goodman, Esq., a partner In the law
firm of Greenbaum, Rowe, Smiih, & Davis LB
focuses his praciice on real estate brokerage
and other real estate-related matters, as welf
as antlirust sulfs and corperate shareholders’
and partership disputes. He is the General
Counsel for the New Jersay Assoclailon of
REALTORSS®,

Barry 5, Goodman, Fsq,

1. The Department of Justics has pat out a beokdst enlitlad *ATA Update: A Primer
For Small Businass”™ izing the new reguiations, which can be found ot
hitpsewiadi, govres: 20 I malllmsiaess smalibusprdmes 2010 Jitey,

L42U8C 21218, 0 sony, There are five sachions in the ADL (1 Title [ peol its di-
crimination by employers who have 15 or mors erupioyess; (2) Tits ! problbits dis-
Coldiative by state aid focal guisesingents and Lansparlalivn authodties; (3) Titip
I probibits diserimination in pleas of publi acconmimdation: (1) Tile IV covers
Rleconvmmicaticas and (3} Ttk T Sicludas miscallanzous provisione, A real pefats
brokerwho has 15 or mare emplayees; including salespersons, should consuitan
atiarney about Titks [ since smployment law under the ADA je Beyond fhe seops af
this ariicie,

3.00) The phrese phyienl or mental impairment means—

() Any physiclogizal disorder or condition, cosmatic disfigurement, or anatamical
toss afficting 062 or more of the follaacing Sody systemis tenmlodick muscileckelatat
spacial sanse argans resplratory {inciuding spaach organs): crdicvesculan
seproductive; digrstive; Zeniaurinany; hamic and Tmphatic; sidn; and andecdng:

() Any mental or peychological disordar such as mental rztandstion, organic braig
sypdrome, ametiona! ar menta! Hlness 2nd sparific loaming dicahifitizs

{iil} The phrase physical or miantal Ionplermant includes, but is not Hmited ta, such
contagious and noncontagions dizzzzes and canditions 2 arthopadic, vinal,
Sp2ech, and hearing fmpalrments, carebeal palsy, epdepsy, muscular dystrophy,
multiple sclerasis, cancer, heart dissase, diabetes, mental rziardation, emetional
Miness, spacific learning disabilities, HIV disease {whether sympiomaticer
asymplomatic), fubsroulasis, drug addicinn, and aleobolismy

() The phrase physical or mental fmpairment doz< nat include homaoszsuality or
bisscuality,

{2} The phirase ngiar [ aciiities msns functisn sueh a5 cxing forone's 22l
performiog manua! tacks, valling, seeing, hearing, spealing, brathing, laming,
andwarkdng

(3) The phrase hes & renrd of 2ieh ant fergpgirmsent means bas2history of orbas
been mischesifid 25 having a manta! or physical impaionent that substantalty
limits a2 o7 mwe major b activitie,

{4) The phrase i¢ regarded as naving an impalroeat means—

{0 Has 2 physical or manta! imgntrment that doss ot substzantizlby fimil maior fife
activitins bot that s treated By x public antity as constituting such 2 limitaHom:
) Has 2 physical ar mental imgirment it substaatially fimits major (ife actiities
ocalyasa razult of the attimdes of othess tovard such impairmant ar
{itf) Has nens of the Impairments defined paragraph (1) of this definfton but is
treatad by a publie enbity as having such an inipatrment.
{5) The tezm dlsabity dees net include—

() Transvestiem, trancsemmatism, pedophiliz, sshibltianism, voysurism, deadas
idzntity disardars not resulfing from piysical impainments, ar olber sexual
behavior disorders:

(1) Compulsive garmbling, kdeptomariz, or pyromaniz; or
{lii) Psychasctive substancs use disordezs resulting from current #legal use of drugs.
4. 3CFR % 36.303f3) - Examples of awxiliary aids and services mclude the Tollowing:

(1] Qualified Interpreters; notetakers; real-time computer-aided transeription
-services; written materials; sschangs ofywritien notas lebaphane handeet ainglifiers
on=site o through video remate interpeating (VAT senvices assistive fistzning
drvicas; asitive fistening systams telanbones compatinle with bearing aids; closed
canting decodars; apen and clesed saplisning, Including real-Hme captioning:
vajee, te, and video-bazed lecomaumictane products and systems, including
it edephones (TTYs), vidaphonas, and capionad talphones, oragually effecthe
izlecommunictions devices \ideotext dislays acressiole sbactronic and inforoatisn
tachnology; or other effective mathods of traking avraliy deliwred lommation
available b individuals who ars deaf o hard of hearing
(2} Qualified rzaders; taped bt audic recordings; Brallled matardals and dislng
scren reader soltwansy magnificaHac sofhware; ontical readers; sscondary mditory
programs (SAF); Large peint materisls; or othar effective mathads of making viseaily
deliverzd matarials available to jndividuals whe srz blind or Aave Jow visiorg
(3] Acguisition or modificatian of equipment or dzvices; and

(4) Other similar sepvices and acions.
36 C.ER. § 3630 ().

L 3CER & 353030, A businesss syeral rasourcas (rather than = comprisen Lo
the iz paid by ths customer meaning the interpratar) etermis \what conthitutee
20 undue burden. i 2 specific communicatin mathod would b2 an undies burden, -
& businass must provide an sfecthe altsrnative if there Is pna™

& The Unjted Siztes Dopartmeant Justice, “ADA Gpdate: A Brimer For Small Trusiness™ at
A.E, The United States Dopactment of Justice, "ADS Update: & Primer Sor Stall Bt
mefan T

7.35 CER. § 36304,
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MARKETING THROUGH SOCIAL MEDIA:
DO YOU UNDERSTAND THE RISKS?

Barry S. Goodman®
This article originalty appeared in the April 2010 edition of New Jersey REALTOR®.

it seems as though everybody is blogging or otherwise using social media to market themselves. Why shouid you be any
ifferent? Marketing through social nediz can be a cost effective replacement or supplement to NEWSPapers ads, posteards
and other mailings. It doesn't cost you anything but time and you can use it to promote open houses, get clients, solicit new
agents for an office; and stay in touch with agents who carrently are in your office.

Facebook, LinkedTn, RealTown, Twitter or any other website for blogging, there are significant legal

Whether you are a fan of
to avoid a lawsuit or sanctions being imposed by the

issues thatyou, as a broker or a salesperson, must keep in mind in order
New Jersey Real Estate Commission (the “Commission”) or some other agency.

WHAT IS SOCIAL MEDIA?

Social media is an extremely broad term that can relate to any online communications, which could include blogging, emails,
or any website that allows for interfacing, THe National Association of REALTORS® ("NAR”) has defined “using social media”
generally as meaning “pesting or uploading content to all types of interactive elactronic communications including but not
limited to websites, weblogs, social networks, discussion boards, and listserves.”

LEGAL IMPLICATIONS OF SOCTIAL MEDIA USAGE

Any time you use social mediz2 as a marketing tool, there ars nUMErous legal risks that are involved. Such marketing may
include merely referring to yourself as a REALTO R@ or real estate licensee, giving -eal estate advice, advertising or otherwise
marketng properties, soliciting buyers or sellers, or simply providing information that relates to your roleas a real estate licensee.
i

For example, wheneveryou undertake such marketing, you should enstre that you are fully complying#ith the Commission’s
regulations concerning advertising and treat such communications in the same way you would ifiyou were speaking to

someone face-to-face, including avoiding any misleading or deceptive comments hat conld tigger a viokation of the Consumer

Fraud Act, (and its mandatory award ot treble damages and attorneys fees). For examnple, i you are providing information
about a house in a blog, make sure that you not only disclose all material mformation pertaining to the physical condition of
the property as required under the Commission’s regulations but that you also clearly identify yourself as 2 salesperson,

broker-salesperson or broker and indicate your regnlar business name, as well as the reguler business name of the individual,
partnership, firm or corporate broker through whom you are licensed in the form required by the Commission.

In addition, NAR’s Code of Ethics fully applies o social media usage pursnant o Standard of Practice 1-2. This includes but

‘s not limited to statements that you might make in 2 blog about properties and other agenis. For example, Article 2 of the
neealment of pertinent facts relating to

C_loda provides that “REALTORS® shall avoid exaggeration, misrepresentation, or ¢o
the property or the transaction...” In additon, Article 15 provides the following prohibition against statements concerning
competitors: “REALTORS® shall not knowingly or recklessly make false or misleading statemnents about competitors, their

businesses, or their business practices.”

You also should be aware that the term “REALTOR®” is tradernarked. As a result, NAR has indicated that certain uses of
REALTOR® are acceptable as a name under which you blog, such as when you use it in connection with your actual name

e.g., janesmithrealtor, realtorjsmith, realtorjanechicago) but that it is unaceeptable to use REALTOR® in connection with
fetitious names (e.g., chicagorealtor, realtormorm, hotshotrealtor, cyberrealtor, janechicagorealtor).

il
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Moreover, there are numerous other legal issues that can arise from blogging:

» Defamation - In addition to violating the Cods of Ethics with regard to comments about other agents, yoni should
be careful not to make any unsubstantiated statements about other licensees, buyers, sellers. or anyone else since
you could be faced with a defamation lawsnit. Even if you think you are anonymonsly posting the statements
under a pseudonyrm, it might be possible for the defamed person to find cut who posted the slanderous remarks.

> Testimsonials - The Faderal Trade Commission passed regulations that went ints sffect Decamber i, 2009,
requiring that all testimonials or other endorsements reflect the honest opinions and true experience of the
endorser. Ifthe endorser is being paid, whether through free products or MONEIary COmpPEnsaton, or there is somea
other material connection between the advertiser and the endorser, this must be disclosed. Fines can be imposed
for up to $11,000 per violation and the violator could be required to reimburse consumers for all financial losses
stemming from the inappropriate testimonials.

- Identity Theft- Not all people who you admit into your circle of virtual friends really will be interested in your
marketing efforts. Be careful what you include in your blogs since the information may very well be viewad by
people who are seeking to steal your identity or may be disseminated beyond your friends to other people who are
seeking to steal it.

* Broker Liability - If a salesperson posts a blog
blog. Brokers thersfare should have reasonabl

that violates any law, z broker may very well be liable for that
le
salespeople using blogs.

policies in place that are uniformly enforced concerning

> Creation of Client Relationships - Be careful if you are soliciting buyers and sellers through a blog. You
should make sure that you timely provide a Case Information Statement to a potental client and otharwise
comply with all Commission regulations coneerning such buyers and sellers.

- Discrimination/Haressment - Brokers should have written office policies prohibiting any discrimination or
harassment and tmmediately should investigate and stop any discrimination or harassment, whether in a blog or otherwise.

> Invasion of Privacy - The law is evolving with regard to whether or not an employer has any right to review blogs
of employses. This issue may depend upon whether or not a compuuter, blackberry or the like supplied by the
employer was used. Courts also have looked at whether or not the employer obtained the password for a blog from
the employee through any type of coercive means.

*  Anttrust- Aswith any form of communication, you should avoid discussions in blogs with other licensees about
commission rates or other business terms that-potentially could be construed as attempting to conspire or
agreeing 1o fix such rates or terms, which would violate antitrust laws,

ENJOY BLOGGING BUTAVOID THE RISKS

Social media can be a very powerful marketing tool but you have to assume that the entire world will read your blog, including
other agents, brokers, buyers, sellers, the Comrnission, ste. Even personal pestings that have nothing to do.with real estate
might be used by buyers, sellers and potential employers in the future to decide whether or not to hire you. As a result, be
careful what you post. Indeed, if the posting is in any way real estate related, then you must be even more careful to comply
with 4ll of the rules and regulations of the Commission and other State and Federl agencies, as well as NAR's Code of Ethics.

In order to ensure such compliance, brokers should have a written policy concerning the use of social media by their
salespeople. Itis recommended that the policy be signed by the broker's agents at least once a vear, be included in the office
personnel handbook, and be discussed at least once 2 year in an offce meeting. The policy also should be consistently enforced,
ineluding but not limited to disciplinary action for violating the policy.

The bottom line is BLOG BUT BLOG RESPONSIBLY!

“Barry S, Goodroan, Esq., a partmer in the law Srm of Greenbaum, Rowe, Smith, & Davis LLP, focuses his practice on real estate brokerags and other rezl
estata-related matters, as wall as andioust sutts and corporats shareholders’ and parmership disputes. He is the Gensral Counsel for the New J ersey
Assoriadon of REALTORS®.
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cO¥HGSELGRS AT LAW!

REBATES FOR BUYERS: ARE THEY RIGHT FOR yOou?

Barry S. Goodman®

Buyers approach you about representing them to find a home in New Jersey and immediately tell you they expect you to pay
before they will agree fo let you represent them. Can youpay2 rebate to buyers
you meet as a real estate licensee

P

+hem a rebate from part of your commission
in New Jersey? What about the sellers? If you-can pay any rebate, what conditions must

before you pay any such rebate?

The questons and answers below will provide you with the information you need to decide whether or not you should offer

rebates.

HE PROHIBITION AGAINST REBATES

. Aren’t rebates to buyers and sellers prohibited in New Jersey?

A They historically have been prohibited. Section 17(k) of the Licensing Act prohibited licensees from paying any rebate,
profit, compensation or cominission to anyone who does not have a real estate license. The only exception was for free,
discounted or other services or products that are allowed onder Section 17(i) of the Act.

(Q: Tasthe law changed?

Youbet it has! Section 17(k) of the Act recently was amended to allow real estate brokers to pay rebates to buyers under

certain conditions. However, the Act still prohibits rebates to sellers.

G: Why was this amendment passed?

A broker who operated in many other states where rebates to buyers are allowed had a model of representing buyers
and providing them with a rebate of a portion of its commission oa the fransaction. They argied that buyers should
have the Tight to negotiate commissions in much the same way as sellers can negotiate the cormmission in the listing
agreement. Inthese difficult economic imes, the Legislature decided that such rebates were Bro-ConSUMer and,asa

result, passed this legislation, which the Governor signed into law. i

Q: Soyou are saying that only a broker can provide a rebate and that the rebate only can be provided to

buyers?

A: That's correct. Only a real estate broker, not a real estate salesperson, broker-salesperson Or referral agent, can
provide a rebate. In additon, the law is very clear that the ebate only can be paid to buyers, not sellers, lessors
or lessees. '

Q: If I decide to give rebates to buyers, does it mave 1o be in writing or can I continue to have a verbal

relationship with my buyers?

be in writing and entered into at the onset of the brokerage

A, Any agreement to provide 2 rehate to buyers must
wrment or a buyer agency

relationship with the buyers. The writing can be a written document, an electronic doc
or other agreement.

il
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Yes. Any broker providing a rebate to buyers must disclose the paf ent of the rebate to all parties involved in the
transaction, including but not limited to the listing ageat, the sellers and the mort tgage lender, if applicable.
In addition, the broker must comply with all State and Federal requirements with respect to the disclosure of the
payment of the rebate. :

Can I condition the payment of a rebate to buyers ou the buyers using some other service or produact
that I offer?

Absolutely not. The rebate cannot be contingent upon the use of any other service or product that is offered by the
b'nkpr who will bP Dronc[u:d the rebate or any affiliate of the broker, The rebate also cannot be based upon the use

Are there any adveriising issues that I showuld be aware of i I decide ic offer rebates o bu

ol

Thers are; First the advertisement must have a disclosure concerning the buyers’ obligation to pay any applicable
taxes for recew"vg the rebate. Next, a notice that the purchaser should cortact a tax professional concerning the tax
implications of the rebate must be included. Finally, the required disclosure and notice must be conspicuously

displayed in the advertisement and the size of the text must be equal to or larger than the size of the text used for the
advertisement.

Can I provide the buyer with a rebate for nndertaking activities that real estate licensees might
otherwise do?

You're prohibited from paying any unlicensed person, including the buyers, for any act that requires licensure.
As a result, you cannot provide them with a credit or a check at'the closing for providing any services that would
require Hcensure.

FORM REBATE AGREEMENTS

What agresmenis are available from NJARE that will satisfy my obligation to have a writing or
agreement concerning the payment of rebates to buyers? .

NJARE now has five different forms online that, at your option, you can use if you decide to provide rebates to
buyers. The most basic Agreemsnt merely provides the basic terms under which the rebate will be paid to the buyers.

What other forms does NJAR® have concerning rebates to buyers?
NJAR® decided to have four other forms for the convenience of its members. These include fwo Non-Fxclisive Buyer

Agency Agreements, one that has a provision for rebates to buyers in it and one that does not. NJAR® also has two
Exclusive Buyer Agency Agreements, ome that has the rebate provision in it and one that does not.

2
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Exclusive Buyer Agency Agreement

Q: Why would I bother entering into either an Exclusive or Non-
that only deals with my providing 2

rather than just keeping it simple by entering into an agreement
rebate to the buyers?

A: Each broker offering rehates has to make a business decision whether or not to enter into a Buyer Agency Agreement,
but it is highly recommended that the decision be for his or her entire office. However, the advantage of a Buyer
Agency Agreement, whether it is exclusive or non-exclusive, is that the agreement can protect the broker by

providing, for example, how and what amount the buyers’ agent will be paid, a protection period for properiy shown
by the buyers’ agent to the buyers, and a representation from the buyers that they do not have any Exclusive Buyer

Agency Agreement with any other broker.

CONCLUSION

(Q: Doyou recommend that I start providing rebates to buyers?

That is a decision each broker will have to make for him or herself. However, there are already brokers who are
providing such rebates in New Jersey as d result of this new law. As with all changes to the law that allow for new
business models,.competitive SOurces ultimately will decide how affective a business model offering such rebates o
buyers will be. However, if you decide to provide rebates to buyers, you must ensure that you comply with all the

requirements for providing such rebates.

This article originally appeared in the Winter/Spring 2010 edition of Designated REALTOR® Update.

[ —
*Rarry S. Goodman, E5Q., 2 partner in the law frm of Greenbaum, Rowe, Smith, & Davis LLP, focuses his practicz on eal estate brokarags
and other real estate-related matiers, as well as antitrust suits and corporate shareholders’ and parinership disputes. He is the General

Counsel for the New Jersey Association of REALTORS®.
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What to Do if the Listing Broker
Offers a Minimal Commission

© can you do? The listing brokes
only offers a2 “minimal”

commission o you, a5 2 buyer’s agenc
Can you negodare the offer with the
listing brokes? How zbout negotiating
with the selle? Should your buyer
pegodate the. offer Can you offer 2
reciprocal ‘minimal commission o that
broker on your lisdngs?

There are many legal, ethical and
practcal issues you, as 2 bugyers agear,
such simuations.
Understanding your options and
obligations for dealing with this situzdon
will maximize the likelthood of your
being paid the commission you expected
and minimize the possibility of a lawsuir,
an echics complaiat, or of the Real Fsmre
Cqmmissicn (REC) sanctoning you for
LTnproper condnct.

must considsr 1o

NJ REALTOR® Magazine The Yolce For R

by 8arry 3. Soodman, Esg., NJAR Counsel

What Legal Standards Apply?

Ir is important for buyer's agents and
listing agents to know whar dudes they
have regarding commissien splics wnder
REC regulations. The stardng point for
mydkmhnhmkttpinmindrhal
you, as 2 buyer's agent, have 2 Bdudary
dury to the buyes Of cousse, the listing
agent also has the same Bductary duty ©
the seller. In facr, REC reguladons
require thar cach licensee “protect and
promote, as he would his own, the
inrerests of the dient or princpal he has
underralen o represent.”

In addicion, the REC requires that,
=[u]aless dirscred not o do so in Writlng
by an ownef.. eVeIy licensee shall
fally cooperare with all other New Jersey
licensees, urilizing cooperation
arrangement which shall protect and

promott the intersss of the licensee's
client or principal.™ An exception is, if
the seller, “with full lmowledge of all
celevant facts, expressly telieves the listing
broker from one or more of those
taquirements in wridag.” Thuos, abseat
suck 2 written waiver by the selles, the
listing broker has 2z duy = fully
cooperate Wwith you 25 2 buyers agent
under REC regulations.

Listing ageats also are cequired 1o include
in the wrirtea lisdng agreemens the
precise cormission spliss thar will be
offered to other brokers so that the seller
will know whar commission is being
offered to buyers agenes. However, 2
listing broker is mot prohibited “from
varying his commission splic policy with
tespect to any one Of Mo selling brokers
in order to achieve eguality of
commission splics wich such other selling
broker or brokers in comnsction with
their commission spli policy with such
listing broker.™

s NAR’S Code of Ethics Applicable?
The Code of Exhics of the NATIONAL
ASSOCIATION OF REAITORS®
(MAR) also significanty affects what can

2ad cannot be done by yoo s 2 bis s

. agenr and by the liseing brokes. For

cxample, REALTORS®, must advist
sellers when they enter into 2 lisdog
agreement about the REATLTORs policy
ragarding cooperation aad the amount of
any compensation that will be ofered w0
buyer’s agents of rransaction brokers.®

The Code's Standard of Practice 16- 1615

of pardcular impormace with regard

chis issue. It specifically prohibis e

REAITOR® fom using the terms of an

offer to oy to modify the Lstdng brokears

offer of compensarion. It 2150 probibits 2

REALTOR® from maling the submission

of an sxacured offer coptingeor 02 che

lisdng broke: modifying hisfher offer of
compensadon.’

However, keep in mind thac the Code of
Ethics only applies to the acundes of

coatiaued on page 16

=gl Estate™" | May 2003



What fo- Do if fhe Listing Broker yous fll commissior. Note that oaly the

Offers a Minimal Commission
mu:inu::d&ornng:l‘i-

Based upen New Jersey law and the Code
of Echics, there are ar least six options for
dealing with 2 listing broker who only is
offering 2 minimal commission. The key
to choosing which of these optons is in
the best inerest of your buyer is o have
an agreement. preferably in writing, with
the buyer at the beginning of your
celationship after you have fuily explained
the ramificarions of each opton. In rhis
way, the issue of 2 minimal commissicn
split to you will not come as a surprise to
the buyer or be 2 problem if it arises,
Your options when faced with 2 minimal
commission offer include ar
following: *

1. The buper

offer to the seller thar che seiler will pay

least the

can Include in a2 wriren

NJ REALTOR® Magciine Tha Voics For Resal Sstate

buyer, not pou, can decide 1o includs chis
w2 the offer It only should be included in
the offer wheare the buyer has provided
informed comsent, which would inchide
your explaining o the buyer how such 2
term will affect rhe offer,

A quick example will show how the offer
will be affecred. Let's say thar your buyer
Is submitring 2 $400,000 ofer and thar
you and the buyer have agreed that you
will be paid a 3% commisdon. However,
the listing broker only is offering 2 1%
commission to buyer’s agents. As a result,
if the $400,000 offer inclndes the seller
paying your 3% commission, the oer in
eflect will be $8,000 less ($460,000 x 2%
= $8;OOO) than another ofer for
$400,000 char does mot include that the
seller will pay an “exma® 2% o the
buyers agsnt.

2. The buyer cn agree Py your
commission or any part of ir thar the
seiler does not pay. This preferably would
have becn agreed uvpon in wridng at
the iaception of your reladionship with

_ _1@6 bT_"}fEL

3. You can negotarz
- dicectly  wich  the

lising broker 1o

be paid the
you
expected However,
you cannot place
your interest in
receiving the
COMmMISSIon  you
expected above the

commission

interest  af your
client, the buyer As
2 resule, if your
buyer  wants o
place 2a offer on
the house, you must
do so regardless of
whethar or not you
are going to be
paid  your  full

ommission ar chat

Q

point. This is why &t
i§ so lmpormant for
you and che buyer

o have agreed
- ; -
carly  in your
celacio asflip how

this compensadon issue will be handled.
4 You cn segodare directly with the
seller if the lisdng agent agrees or the
buyer =n nagodare direcly wich the
seller. However, you should be carsful
the buyer o direcdly
aegotizte with the seller since you are
subject to ethical scandards. It should
be the buyers decision to enter inro

such negodadons.

abour encoumging

5. You can agree with the buyer thac you
will nor show the buyer any listings where
the listing broker is not offering the full
commission that you and the buyer have
agreed you will be paid. However, such an
agreement should be in wridng after che
buper has given his or her informed
consent with full kncwledge thar this will
Limit the number of properties che buyer
will be showm. V

6. You simply can remove yourself from
the wansacrion Buper
negotiate the offer directly with the
listing Broker or sellec. If the commission
split chat is being offered © vou is
exzemely low and you have not worksd
out with che buyer ahead of dme howyou
will be paid in such a siuadon, this may
be the most realistic choics. However, if

and ler rhe

you have come o an agreement with the
buyer about you: compemsation in z
timely manner, this option should never
have to come inro play.

Cazn You Gffer the Same Minimal
Commission to the Listing Broker on
Your Listings?

Do you have 1o
commission w0 all buy=r's agents? If You
Want o vary the commission for 2 specific
broker on your listings, what STEpS
must you take?

offer the same

A broker has the right ro unilatemlly
decide the terms on which he/she will
deal with other broksrs, consistenr wich
the REC regulztions and NAR Code of
Ethics cited above 2nd with the ful]
knowledge of his/her client (preferably in
writing). The key Is that it musc be

4
nidarera) decision snd mec me a mamr ofF
LouEreral Jedislon and not De 2 part of

P
=

v

a0y agrezment, conspiracy or other join

decision thar could be consider=d to be 2
boycow or reserzint of made uader the
anticrust laws., You, therefore, should nor
make this dedsion in conjuncdon wich
any other broker

condnucd on cage 21

") May 2505



what fo Do if ihe
offers @ Minimal Commission

—nosd fom page 16

fFyou decide to vary the commission you
#ill be offering in the MLS for a specific
Leoker, you should advise thar broler by
seading him/her a letes The lemer
should be seart by cortified  mail,
gvernight express or some orher means
har will prov‘id: you with evidence it was
cecmived. Do mot 0Py che MLS or aoy
other broker, person of association on e
lecrer. The lester solely should be becween
sou and the other braker so as w avoid
any implicadion that you 2 encoummging
others to make the same decision
(remembes, no group boycotts).

The lereer should stare the specific dollas
amount or percentage you will be paying
25 a commission t@ the other broker,
cather than simply saying that the
commission will be “reciprocal” ar the
came as the other broker has in his/her
listings. 1t also specifically should
scaze thar this amount i in lien of the
amount sec forth in che MLS for all of
your listings.

Finally, you mmust inform che seller for
each lisdng you take thar your policy is

rovide a lower commissioa w0 that

i P
Listing Brokef broker and that this policy may lbmir the

aumber of porsatial buyess who will
cubmic an offer for the propecTy. This
prefesably should be in wridng, which
can include having e seller sign the
lecrer thar you have seat ©© thas broleer.

Conclasion

The key to avoiding 207 problerms is @
remember that you have 2 Rduciary duty
to your buyzr (as the listing agent must
rernember char he/she has 2 Adndary
duey to the selles) @ place the buyers
inreresc over your fmand | intarsst.
Droblems with minimal commission
splics will not arise if you have fully
discussed this issue wich your buyer
before the issue arises. Wherther you have
in exclusive agency of 8O, i€ always is
preferable o have your agreement with
the buyer in writing ia ordes to 2v0id any
lasc minute problems when you finally
locate your buyer's dream house, If you've
earned your commission, and if you have
caleen the time fo' reach an agresmsenr
with cthe buyer 2z the beginning of your
relarionship, there is 0o reason why you
chould mot be paid the full commission

vou were expecling. d

Bary 3. Geodman,
Esq., @ patnerin fhe
iow firm of
Greanbaum, Rows,
grnith & Dovis UWLP, is
gengrul Counsel for
NJAR. He is a frial
gliomey who focuses his procfice on real esicle
brokeroge and afher raal estate-relared matiers,
o= well gs antifrust sufis ond corporaie
sharehalders ond parnersnip disputes.

I NJAC 11:5-6.4(2)

2 NJAC. 115640

3NJAC 1156402

£ NJAC 11:5-64(03.

5 NJAC 11:5-7.6. Hoween uch a varying
comemission. split policy cannat be direcsly or
indirecsly underuaken based wpon “any pumizive
or remalintory action against &y scher fizensea(s)
or such actions based upon the feilure or refise!
s0 adbere o 20 adops 877 commision.” b

& NAR Seandard of Pracsice 112

7 NAR Swandard of Practice 14218 provids as

followis: “REALT DRSS, aming as subaymis of

buyerftenanz reprasERtATVs OT brokers, shall not
e the frmu of an afffr @ pzzrr}:&scﬂ_-m:e @
gsemps f0 Moy the Lsting broker's offr o
compeniation 2 subsgerss or buyer/tenans
pepresensarivet 0T brokerz mor mdnZ the
cbmission of 4t exeruzad offer 0 purchasellease
comtingens on she liming broker's agreemens 2
madify the affer af compensasion.”

NJ REALTOR® Magazine “The Yolce For Rzal Estate™ 1 May 2008
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CURSELORS AT LAW .

DOES A VIOLATION OF THE LICENSING LAW
VOID A LISTING AGREEMENT?

Rarry S. Goodman”

Although the New Jersey Real Estate Licensing Act* (the “Act”) requires you, as a listing agent, t0 leave a copy of the fally
exenuted listing agresment with the seller when it is executed and to specify the termination date in the listing agreement, you
inadvertently forgotto doso. Asa result, you could be subject to sanctions by the Real Estate Commission for violating the Act.

However, does such a violation of the Act also automatically void the listing agreement? Under 41979 case, the answer to this
guestion has been “yes.” However, based on a recent Appellate Division decision, the listing agreement 1o longer

automatically would be void but, depending upon the circumstances, might be voidable.

Secton 17 of The Act

Under Section 172 of the Act, real estate licensees are prohibited from engaging in certain condnct. One of these prohibitions
specifically deals with listing agreements. Section 17(f) specifically provides that a real estate licensee will be guilty of
violating the Act for the following conduct regarding a listing agreement: '

f. Failure to provide his client with 2 fully executed copy of any sale or exclusive sales or rental listing
contract at the dme of execution thereof, or failure to specify therein a definite terminal date which
terminal date shall not be subject to any qualifying terms or conditions.

In 1979, a trial court held that, if Section 17(f) is violated, the listing broker would not be permitted to enforee the listing

agreement because the agresment was void as a matter of public policy?. No cases in New Jersey had been decided on this

issne since then untl a September 2007 Appellate Division decision.

The Appellate Division Considers I Violations Of The Act Void Listing Agreements

wed the issue of whether or not 2 violation of

In a case known as Exit A Plus Realty v. Zumiga®, the Appellate Division revie
der the agresment.

+he Act should automatically void a listing agreement and bar a broker's right to recovery 2 commissiom on

By way of background, Exit A Plus Realty (“Exit Realty”) was the buyer’s agent and Coldwell Banker Jablonski Real Estate
(“Coldwell Banker”) was the listing agent with regard to the sale of property in Bayonne, New Jersey by Edison and Teresita
Zuniga to Sharon Rockett (“Rockett”). The Zunigas executed a multiple listing agreement granting o Coldwell Banker the
exclusive right to sell the Zunigas' home during the period from April 14, 2005 to June 14, 2005. The offering price for the
home was $474,900. The listing agreement provided that Coldwell Banker was offering to cooperating brokers commission
of two percent (2%) minus two hundred dollar ($200).

There is a dispute whether or not the listing agreement was lefs with the Zunigas when they signed it. They testified thatitwas
not but the Coldwell Banker agent said that he left 2 copy of it with them. The trial court accepted the Zuniges’ testimony that
the listing agreement was not left with them when they signed it. :

1
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In addition, the trial court found that the listing agreement was not completed when it was signed because the space providing -
for the extended protection period was left blank and later was filled in by the Coldwell Banker agent and mailed to the
Zunigas. Mr, Zuniga testified that, when he received the listing agreement in the mail, the blank space for the axtendad
protection period was filled in with “90 days.” He therefore immediately called the Coldwell Banker agent. Mr. Zuniga
testified that the agent told him that he should not worry about it and did not explaim what the 9o days meant Mr. Zuniga
further testifiad that, sinea he had a greed fo list the property with Coldwell Banker for *60 days,” he put a line through the
handwritten “90 days” and wrote “60" above it.

In mid-May 2003, Exit Realty then produced Rockett as a buyar for the property. The contract included a pries of $465,000,
subject to the property being appraised at that price or above. However, the appraisal came back at $450,000 and the
Zunigas refused to lower the price. Instead, one day after the expiration of the exclusive listing agreement with Coldwell
Banker, the Zunigas advised the buyer that they were declaring the contract void unless she agreed to purchase it for $465,000,
which she refused to do.

Several days later, the Zunigas agreed to lower the price to $450,000 and the buyer agreed to purchase the property. Title
closed on July 19, 2005 and, upon learning of the sale, the brokers demanded to be paid their commission, which the
Zunigas refused to pay.

As aresult, Coldwell Banker and Exit Realty filed suit. After a trial, the trial court dismissed the lawsuit, holding that Section 17(5
had been violated and, as a result, the listing agreement antomatically was void and unenforceable. Coldwell Banker appealad.

The Appeliate Division Adopis IV JAR®’s Positicn Concerning A Violation of Section 17{5)

The New Jersey Association of REALTORS® ("NJAR®") filed an application to appear as an amicus curiae before the
Appellate Division concerning this important issue. The Appellate Division not only granted NJAR®'s application but then
adopted NJAR®'s position with regard to the issue and reversed the longstanding policy in New Jersey that listing agreements
autommatically are void when there is a violation of the Act.

NJAR® argued that the listing agreement in question is enforceable even assuming, after its execution, there may not have
been strict compliance with Section 17(). NJAR® contended that Section 17 does not provide that listing agreements will be
void if this section is violated. Instead, it provides that the agent may be subject to sanctions by the Real Estate Commission.
The Appellate Division agreed with NJAR®'s position.

The Appellate Division specifically rejected the 1979 trial court decision and stated as follows: “[W]e are of the view thata
violation of any of the enumerated provisions of N.J 8.A. 45:15-17 would render the agreement voidable, but not automatically
void. Indeed, as pointed out in the amicas curiag brief submitted by NJAR®, if the Legislaturs had wantsd to invalidate
agreements entered in contravention of N.JLS.A_ 45:15-17, it could have done so explicitly, s it has done in nwmerous other

instances.”

The Court alse noted that the Zunigas did not suffer any prejudice as a result of the faflure to have a copy of the listing
egreement with them on the date it was signed since it was mailed to them the next day, Similarly, they were not prejudiced
by the insertion of the 90-day provision in the agresment since Mr. Zuniga saw that the “90 days” had been inserted and
therefore could have objected to the insertion and refased to go forward with the listing agreement. Instead, he changed “g0
days” to “60 days,” which was aceepted by Coldwell Banker. The Appellate Division 2lso found that Mr. Zuniga’s testimony
that he understood the 60-day period to be the term of the agreement, not an extended protection period, to be at odds with
the actual wording of the listing agresment

Finally, ths Court noted that Zunigas’ cancellation of the contract of sale with the buyer one day after the expiration of the
exclusive listing agreement and their subsequent acceptance of the offer of purchase at the appraised value of the property gave
rise to significant questions of good faith and fair dealing by the buyer and selless. The Court held that “technical violations
that resulted in no prejudice” to the buyer and sallers should not be the basis for denying 2 broker’s claim to a commission.
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Conclusion

As a result of this significant Appellate Division decision, listing agreements no longer antomatically are void if a real estate
licensee violates Section 17 of the Act. However, listing agresments are voidable depending apon all of the facts and ¢ir-
curmstances involved in the transaction. In addition, real estate licensees still may be subject to sanctions by the Real Estate
Commission for violating Section 17. Real estate licensees therefore still should carefully adhere to the requirements of Ss¢-
+ion 17 in order to ensure that their commissions are protected. ' '

This article originally appeared in the November/December 2007 edition of New Jersey REALTOR®.

law frm of Greenbaum, Rows, Smith & Davis LLP, is General Counsel for NJAR®. Haisa

* Barry 8. Goodman, Esq., a pariner in the
al estate brokerags and other real estate-related matters, as well s antitrust suits and corpo-

trial attorney who focuses his practice on re
rate shareholders and partnership disputes.
1) N.J.S.A 45:15-1, et seq.

2) N.J.SA. 45:15-17.

3) See Winding Brook Realty v. Platzer, 16
tif. deniad, 85 N.J. 119 (1980).
4) N.J. Super. (App. Div., decided and approved for publication on September 5, 2007)-

6 N.J. Super. 575 (Law Div. 1979), affd on other grounds, 173 N.J. Super. 472 (App. Div.), cer-
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Beware the Sellers’ Bonus!

By Barry S. Goodman, Esa.

You have just listed a nezb home and have very motivated
sellers who already are under contract to buy another home.
The sellers suggest a Bonus” to the selling agent above the
cormmission that normally would be offered and decide to offer
2 $5,000 bonus plus a seven-day trip to Bermuda as an incentive
for selling agents fo sell their home. The sellers also offer you

2 bornus of a $5,000 American Express Gift Card if you can sell
their home within 30 days.

Can the sellers offer such bonuses fo the selling ageﬁf and you?
Is there any problem with the selling agent or you accepting
such boruses? In a slow market in which sellers are seeking
ways to gain an edge to sell their house, it is important that you

understand what you can and cannot do regarding such bonuses.

{ egal Considerations Regarding Bonuses

The real estate licensing law provides some clear parameters for any such
boouses. First and foremost, the Heensing law specifically provides that “[njo
real estate salesperson or broker-salesperson shall accept a commiission or
valuable consideration for the performance of any of the acts herein specified
[as a licensee], from any person except his employer, who must be a licensed
real estate broker” ! Thus, not only must the broker pay all commissions fo an
agent, but any “vatuable consideration” provided to an agent for any activities
as a real estate licensee also must be paid through the broker to the agent.

This requirement that such compensation only be paid to the agent by the
brokér is reinforced in a provision in the licensing law that provides thata
salesperson can be sanctioned for accepting such a payment from someone
other than the broker. The licensing law specifically provides that a real estate
licensee can be sanctioned by the Real Estate Commission for “[a)ccepting a
commission or valuable consideration as a real estate broker-salesperson or
salesperson for the performance of any of the acts specified in this act from

any person, except his employing broker, who must be a licensed broker."T



SancHous for violafing this rule may include the Cnmmission
placing the real eslale licensee on probatinn, or sispending
or revoking the agent’s license, as well as fining the ageat not
nore than §5,000 for the frst violation and not more than

T 1

$10,000 for any subsequent violaHon. If the Hcenses is guilty

ird offense, the Commission may direct thaf no license

a5 3 real estate broker, broker-salesperson ot salesperson shall

In addition, only 2 real estate broker, not 2 salesperson
or broker-salesperson, has the right to sue to be paid a
commission or any sther consideration ff the seller fafled
to pay the borus.” Thus, the agent would not have any right
to sue the seller for the bonus since only the broker can file

a lawsuil to recover the bomus,

ted fhat under Real Estate Commission

Finally, it should be no
regulations, all salespersens must Haye 2 written agreement
with the broker specifying the rate of compensation to be

paid to the salesperson during his or her affiliation with
the broker¥ The terms of this written agreement presurmnably
would be binding with regard to any spiit of compensation

to be paid to the salesperson, including a borus.

Mor Other Consideration

= . |
Monetary vy
welany v.

There are two types of honuses that a
selier can offer, a cash borus or some
itemn of value. Undar New Jersey law,
each of thess bonuses has o be analyzed

in a different way.

With regard o a cash bonus, since all
payments for work done as 2 real estate
licensee must be paid through the broker, ¢
the borms can be paid to the broker,
who then czn compensate the agent
Of course, such a payment would be
subject to the provisions of the writien
zoreement between the salesperson and

the broker.

More problematic is a bonus that is
d card,

Unless the agent and broker have agreed,
or at least can agree, how such a bonus

will be paid through the brokar to the

agent, it is unclear how the agent could be paid this bonus. ¥
This would be frue whether the seller was offering this bonus
to the listing agent or the seliing agent.

As a result, it is clear that sellers may offer bonizses to selling
adents, as well as lisan. agemts, in New Jersey. However,

g
agents must inderstand that they cannot accept any such

Sonus directly from the seller, All such bonuses must be paid
through the agent's broker, Otherwise, there could be serious

consequences for the agent.

Barry S. Goodman, Esq., a parimer
in the law firm of Greenbaum,
Rowe, Smith & Davis LLR is Ceneral
Comsel for NIAR.
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NISA 451516
T NISA 4318 I7(m).
i HILSA 450517,
W NSS4 45053
v NJAC I1541(a)
W Ths agreement should be included i the mritien agreement behneen ffie broker
and salesperson that &5 requirad io sef forth the rofe of compensatian to be pad
to the salespersan .
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Promotfions in New Jersey:
Be Careful What You Offer!

By Barry 5 coadman, 54, NJAR General Coursal

Thc expectadons of buyers and seliess are changing 23
coume, you have to provids pessanal and professional
sﬁmmh@bmhmm&mhmmmm
homes for selless, However, maay of them now also expect you
o providefres or discounted promotions from other businesses
tize will make theiz move casier and less epeasive. In New
Jersey, what can you afec? To whom db you have to offer such
promotogs? Can you offer promotions that ar being markered
around -the rest of the -country by other REATTORS® It is
important o undersmad laws thar are unique to New Jessty ©
avold any pitfalls when you offer such promotians. :

Background )'
The New Jersey Real Estare Licensing Act (te Acr) historically
prahibited any real estare licensee From “[ulsing amy, E

scheme or mechod for the sale or promotion of the sale ‘ofj 2

estare which involves a lotiery, 2 contest, a gams, 4 poze, a ¢

drawing, or the offering of a Jot ar parcel oc lows or pazealst for
adverdsing purposes.” Similarly, the Act prohibltmi;licmjsc:s
from “[playing any rebate, profit, compensation or mm::.!.ss:‘mn
to amyons not possessed of a real estare license.™ The Real
Fsmre Commission (the Commission) broadly interprered
these provisions in the Act to probibit a broker from. of:"t::isg
any free or discounted services or producs, including coupéns,

from any other business.

To the mid-1980s, Coldwell Bankes, wnich then was oymr."lgf
Sears Roebuck, initarsd a promotion under which i offefed
Sears merchandise coupons providing discounts for biyers zfnd
sellers. The Commission concluded chat the coupon progrzqm
was prohibited 25 2 “prize’ and as a “ebate, poEL

compensation of commission” in violation of the Act {

Coldwell Banker appealsd this decision.. However, é,be
Appellate Division issued an opinion in 1990 affirming 1};.16
Commission's decision.? Such promotions therefore were

-

prohibited in New Jersey. )
Amendments to the Licensing Act i8

Aftet 2 significant majority of other states began to allow such
promorions, in April 2001 the Legislarure amended the selevant,
sections of the At to permit real estate brokes to offer “fres,
discountsd or other services or produa:” under cermin

conditons.t |

First, the promotion cannot be ded ro the consuwmer entering

into “a sale, listing or other =al estare coniractasa condition of

the promotion or offer” As a result, recelpt of the offer can be
conditioned, for example, on the person atrending a2 sales
presenmrion. However, it should be available to all consumers
and got limited to acmal buyers or sellers entering into a buyer

M1 REALTOR® Magazlns "Ths VYoice

agency, listing Gr other real estate agresment.’

Nexr, the promotion stll cammot iovolve 2 lottery, contest

game, prize, drawing or offering of lots or parcels. Finally; if the

broker is recaiving “any compensation” for such a promotion or

offer, the broker must disclose the compensation in wIng to

he consnmer in the form and subsmance requised by the federal

Rezl Fsmte Settlement Procedures Act (RESPA) no lamr than
s

when the promotion of offer is surnded to the consumer

The Commission then promulgarsd reguladons providiag
Airional conditions and clarifications. Fist, the Comsmission
explained thar the rendment to the Act covess all “offedings
which confer monerary benefi upoz consurners.” Examples of
covered promotions provided in the reguladion indude the
Fallowing: free or subsidized homeowncr's WaIranties; property
radon and pest inspecrions; SUTFEYS: mortgage fees; offers © pay
other costs typically incumed by partes ™ real estate
cransaceions; and coupans offering discounts o2 commissions

charged by brokerage firms.’

The Commission also provided thar, whenever the’ ?mmotioh o
has 2 value of more than $5.00 rettl,
a written disclosure ™ the reciplent stating 1o a clear and

“ [ | = ' r -
CDHSPLEZJ-OU—S manner \:hﬁ-t (1) the CORSLINEL 1S DO_L [Eq:l.UIEC; __ED. .

enter imro oy sale, listing or other real esmte conmact as’ 2
conditon of recetving the promotion, (2) whether the consumer -
has to perfarm any acrion to qualify for the promotion, and (3)
if the ofered services or producs are not delivered when the
disclosure is provided the consamer, the date they will be
delivered.? :

In 2ddidon, the Commission speci,ﬁad thar this disclosure must
be provided tw the copsumes 20 later than when the promonoa
or offer is exnded w the copsumer Fipally, the broker is
prahibited from requicing the constmer to ke any action pror
to delivery of the disclosure “qther thar an 2cHon DECESsary 1o
accomplish the delivery of the disclosure w the consumer.”?

Permitted Promotions

Real estars licemsees, therefore, now arc pmitrcd to provide
cermin promotions 2nd offers for free or discounted services or
producs as lnn'g a5 they comply wich rthese requirement. For
example, licensees can provide free of discomrted services or
prodncts fom other companies that could be for home
improvement se:rﬂ'.CES,. warranty programs, landscaping,
fumirure and’ appliance coupen books, lmterlor decorating
coosulting and American flags, well as producs and services
unrelared to the home.

A recently announced promotion thac is a jolot offecing of the
NATIONAL ASSOCIATION OF REAL TORS® (MNAR) 2nd

continued am page 26
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Promotfions in New Jerseys Ba Careful Whai You Offer!

Lowe's provides 2 good cxzmple of the parameres for offering
promotions in New Jersey. Under this progtam, Towe’s will
provide cistomized mailings for REATTORS® thar Towes will
send to 2 REATTOR®s scllers, buyers and prospective buyes
with discount coupons and rebates. These markaring servies
will be free for REALTORS®. In addiden, REATTORS® will
be entitled to Gyve percent discount oift cards and rebarss
Fom Lowes. :

Any REATTORE in New Jersey offering the Lowe's program will
have to emsure its compliance with the Act and the
Commission's regulaions. For example, when 2 REAITCR®
orovides Lowes with nzmes, addresses, etc, for consumers who
- should be semr the marksing matadal, the REATTOR® shonld
not limir the names m consumers who entered a sale, listng or
ther real estare conmacr. In addidon, wotmen disdlosares will
i7ve ™ be provided to constimers since REATTORS® will be
racelying compensation in the form of free markering, discount

(o]

)

gift cards and rebares.”

C@ﬂl:i!l‘:i:-zz

Th= 2mendmenss v the Act have provided me2l esmr ke
with 2 ormendous opportunity o offer promotions thar they
previously could not offer However, brokers must carefully
analyza any promotion that they decide to offer to consumers to
ansure that it fully complies with the Act and the Commission’s
regulations, As long as the promotion complies, there is no
reason that brokets canmoc offer, and consumers cannot receive,
the benefits of such promotions. &

Barry S. Goodman, £sa., o pariner In e Jow fimm af
Grenbaum, Rowe, Smith & Davis LLP, is general counsal
for MIAR. Ha Js a irial atiomey who focuses his prociics on
req( esiiz brokerags anid oiher 2al esTterslaed maotters,
as wsll as anliirust sulls and corponge shareholders and

parnershin dispuies,

INJEA 45:15-17(8). 2 N.J.SA 45:15-17(k). 3 Coldw=ll Bagke=v, Real Esture Commising, 242 M.]. Supze 354 (App. Div. 1990). 4 Sc-.:.'\a"l 5;}. éi:ls-l_'}"’:g]
and @) 3 NJSA £5:15-17(g). It should e aoted thar NMAR Sendacd of Prcice 12-3, which provides dhar promotons 2re 2t “enethical even if mesipt of the

benefiv is condngear oo Bxdng =lling, surchmdng or lmsing through he REATTOR®

ing-the offcs,” is subjox @ the limindons 2nd sericdons of MNew Jemsy

I 6 NJAC £5:157(2). 7 NJAC [1:5-51(m)2. 8 NJAC 1156.1(m). 9 NJAC. 11:56 1m)7. 10 TF the Lowe’s (ox amy other) scbate is 2 sayment
© a salespessag, Ik must be made rhrmugh the brler pursnane w NS AL 45:15-16, To 2ddidon, brokes end salespesons should consider including = provision
in the salspmcnfs Lndcpcud:nt CONTAUL agresment permizine the slesperson to receive the odher =mmP:nsa.|:ion” Frmm Lowes,
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